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PAUL HASTINGS LLP

RYAN DERRY (SB# 244337)
ryanderry@paulhastings.com
EMILY STOVER (SB# 318912)
emilystover@paulhastings.com
101 California Street, 48th Floor
San Francisco, CA 94111
Telephone: (415) 856-7000
Facsimile: (415) 856-7100

Attorneys for Defendant
FAMILY DOLLAR, LLC
(formerly FAMILY DOLLAR, INC.)

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF KERN

JASON A. RODRIGUEZ, individually and
on behalf of all others similarly situated,

Plaintiffs,
Vs.
FAMILY DOLLAR, INC., a North Carolina
corporation; and DOES 1 through 50,

inclusive,

Defendants.

Case No. BCV-23-100786

DECLARATION OF RYAN DERRY IN
SUPPORT FAMILY DOLLAR, LLC’S
SUPPLEMENTAL BRIEF IN SUPPORT
OF MOTION TO APPROVE PAGA
SETTLEMENT

JUDGE: Hon. T. Mark Smith
Date: September 16, 2024

Time: 8:30 a.m.
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I, Ryan Derry, declare and state as follows:

1. I am an attorney duly licensed to practice law in the State of California. I am a
partner at the law firm Paul Hastings LLP, counsel of record for Defendant Family Dollar, LLC
(“Family Dollar”) in the above-captioned lawsuit. I have personal knowledge of the facts contained
herein, or know of such facts by my review of the files maintained by Paul Hastings LLP in the
ordinary course of business, and if called upon to do so, could and would competently testify

thereto.
2. On August 27, 2024, the parties in this matter appeared before this Court on the
hearing for Plaintiffs’ Motion to Approve PAGA Settlement. To the extent helpful for the Court’s

reference, attached hereto as Exhibit 1 is a true and correct copy of the transcript from that hearing.

I declare under penalty of perjury under the laws of the State of California that the foregoing

1s true and correct.

Executed this 10th day of September 2024, at San Francisco, California.

RYAN D. DERRY

DECLARATION OF RYAN DERRY IN SUPPORT OF FAMILY DOLLAR’S SUPPLEMENTAL BRIEF
LEGAL_US_W # 180976077.1
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Transcript of Proceedings
August 27, 2024
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Rodriguez vs.
Transcript of Proceedings Family Dollar, Inc.

SUPERI OR COURT OF THE STATE OF CALI FORNI A
IN AND FOR THE COUNTY OF KERN

Departnent T-2 Hon. T. MARK SM TH, JUDGE

JASON A. RODRI GUEZ, No. BCV-23-100786

Pl ai ntiff,

VS.
Pages Nos. 1-12
FAM LY DOLLAR, INC , a

Nort h Caroli na Corporation,

Def endant s.
Bakersfield, California

N N N N o o o o o N

REPORTER S TRANSCRI PT OF PROCEEDI NGS
Tuesday, August 27, 2024

( APPEARANCES ON NEXT PAGE)
Reported by: NAOM S. ALVAREZ, CSR No. 13007

O ficial Reporter Pro Tenpore
Job No. 10148236
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Rodriguez vs.
Family Dollar, Inc.

For

For

APPEARANCES:

the Plaintiff:

The Mauro Law Firm

By MR M CHAEL J.S. CALVO

790 East Col orado Boul evard, N nth Fl oor
Pasadena, CA 91101

(949) 387- 7200

t he Def endants:
Paul Hasti ngs,
By MR RYAN D.
101 California
San Franci sco,
(415) 856-7092

LLP

DERRY

Street, 48th Fl oor
CA 94111
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Transcript of Proceedings Family Dollar, Inc.

BAKERSFI ELD, CA; TUESDAY, AUGUST 27, 2024
DEPT. T-2 Hon. T. MARK SM TH, Judge
- --00000- - -

THE COURT: Rodriguez versus Famly Dol lar,
| nc., case nunber BCV-23-100786.

And the Court will appoint the court reporter
Naonmi Alvarez as reporter pro temfor purposes of these
pr oceedi ngs.

MR. CALVO  Good norning, Your Honor. M chael
Cal vo appearing on behalf of plaintiff.

MR DERRY: (Good norning, Your Honor. Ryan
Derry on behalf of Famly Dollar, LLC

THE COURT: Good nor ni ng.

This is on for a notion to approve a PAGA
settlenment. Mdtion is made by plaintiff, no opposition
filed.

The Court has reviewed the materials. It is
the Court's tentative to require additional materials
prior to augnent the Court's consideration of whether
t he necessary requirenents for approval of the PAGA
settl ement have been net. Specifically, the Court notes
that pursuant to the PAGA settlenent, an anmount of
$56,666.75 is to be paid to the aggrieved enpl oyees.
The estimate of that nunber of the aggrieved enpl oyees
Is 7,500. Assumng 117,800 pay periods, that is
approxi mately $0.48 per pay period or approximtely
$7.56 per enpl oyee.

The Court would |ike additional information as

Page 3
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to the fairness to the enployees in |ight of those
calculations. |If the Court's calculations aren't
correct, then certainly counsel can advise of that.

The estimate in terns of costs, there's a claim
of approximately $9,305 in costs. The settlenent
entitles counsel up to $35,000 in costs. It remains
uncl ear as to what additional costs would be included in
the up to $35,000 that is noted. The settlenent
provides that plaintiff's counsel is allowed up to
$153,033 in fees. There doesn't appear to be adequate
I nformation regardi ng what tasks were undertaken in
order to earn the fees requested under the settlenent.
In order for the Court to nake a determ nation as to the
fairness and reasonabl eness, the Court woul d request
that additional information be submtted.

The Court also notes that there is a proposed
stipulation in order regarding consolidation of this
case with an Al aneda case and it is the Court's
understandi ng that the PAGA settlenent is predicated on
t he Court approving the consolidation with this case
bei ng the | ow nunbered case or earlier filed case
bet ween the two Kern County and Al aneda County cases.

Comment from counsel .

MR. DERRY: Your Honor, if it would please the
Court, | would like to address the issue with respect to
requesting additional information as to the fairness of
the settlenment, generally.

Froma starting point, as the Court is well

Page 4
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aware, PAGA is set up with respect to the 75 percent
would go to the State and is the State's claimand is
the State's penalty and as the statutory schenme has been
created, only 25 percent was even set aside for

the individuals. The State, in creating PAGA was not
necessarily concerned about the anount of the penalties
going to the individuals. It was the penalties going to
the State or ultinmately the penalty being awarded. That
Is the threshold issue with respect to PAGA in genera
and | ooking to the anmobunt going to the individuals.

Secondary, if we proceeded and litigated this
case all the way through, as the Court is well aware,

t he PAGA penalty or the calculation wiuld be only as to
t hose pay periods where there's potentially a violation
as to those aggrieved enpl oyees where there's a
violation. Here, we set forth in our papers that we
have extraordinary high conpliance with respect to

Fam |y Dollar that plaintiff sets forth in their

decl aration that they had an expert that | ooked at this
and that expert cal cul ated that of those 117,000 pay
periods, their expert, plaintiff's side, which we don't
even necessarily agree wth, calculated only

approxi mately 13,000 pay periods where there was a
rebuttabl e presunption of a meal period violation.

Now, it's inportant to think about this as that
rebuttable presunption. |It's set forth in the papers
and it di scusses Donohue versus AWN Services, LLC, case.
That is a California Suprenme Court decision 11 Cal. App.

Page 5
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Fifth at 58, 2021 decision. |In that case in Donohue,
the California Suprene Court said if there is a tine
record that reflects a short, a mssed, or a |late neal
period, that creates a rebuttable presunption for the
enpl oyer to be able to rebut that presunption.

I n the Donohue circunstances, the Court found
and noted that the enployer AWMN had a drop-down nenu
where the enpl oyee could go and click and say, well, |
m ssed it because of this reason or | mssed it because
of that reason.

I n Donohue -- and I'mnot sure if the Court is
aware -- but the California Suprene Court reviewed that
and says that could be perm ssible. That could
elimnate any type of presunption of a neal period
viol ation.

Here for Famly Dollar, Fam |y Dollar has put
In place a precise punch guard system such as the
California Suprene Court has approved in Donohue. There
I's punch guarding for both neal and rest periods where
it is set forth in the papers that enpl oyees could go
through and if the systemautomatically triggers if they
clock out late, ask themwas it voluntary? Ws it their
choice? Was it the conpany's? Wen they end their
shift, did they take all of their neal and rest periods?

When we | ook at the 13,000 pay periods that
plaintiffs calculate as that rebuttable presunption,

t hat doesn't take into account the punch guard. Famly

Dol | ar al so pays prem uns on top of -- depending on the

Page 6
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punch guarding. And is set forth in the papers when the
prem uns are accounted for, M. Rodriguez's store and
M. R os' store, which is the plaintiff in A aneda
County, the conpliance rates are 99 percent and
106 percent with respect to neal period conpliance.

You may ask, how can it be 106 percent
conpl i ance? Because the punch guardi ng asks the
I ndi vidual s were you interrupted at all during your neal
period? That may not show up on a tine record, but if
soneone says yes, automatically that premumis paid. |
recogni ze the Court's calculation with respect to
| ooki ng at the pay periods, |ooking at the nunber of
enpl oyees and doing that math and what that cal cul ation
Is. But when we |ook at taking plaintiff's 13,000 pay
periods and the value of the settlenent, that is $35 a
pay period. That is taking the -- in total, that is $35
a pay period which we would submt to the Court is well
within the Iines of the penalties that the Courts have
been awardi ng when there is actually a finding of
liability at the conclusion of a trial.

So we are happy to submt additional
information to the Court, but this is a situation, |
Wil submt to the Court, where a California enployer
has taken the steps to put in place this punch guard, to
have conpliant policies, yet continue to be a California
enployer, | will submt, as a PAGA claimand is
attenpting to resolve that claimand nove forward.

As plaintiff submtted in their papers, that

Page 7
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PAGA claimis not a high value PAGA claim That PAGA
cl aim does not denonstrate or suggest there is any
viol ation across the popul ation, across 117,000 pay
peri ods.

THE COURT: | understand. | do appreciate
counsel's argunent that, in essence, what the defense
position is is that this is a thin liability claimand,
In counsel's words, the defendant w shes to enter into
the settlenment and nove on. The Court al so understands
and recogni zes the PAGA schene, the rubric set out by
the statute requires that 75 percent be paid to the
State and so that | eaves fewer dollars to the allegedly
aggri eved enpl oyee.

Nonet hel ess, the Court does wi sh additional
I nformation here relative to the attorney's fees
requested. And also, the Court would note that the
additional information is needed with regard to the
claimed costs that are requested.

The Court may not have nentioned this, but the
Court would |ike additional information relative to the
named plaintiff, plaintiff's enhancenent of $7,500 per
plaintiff.

Comment fromplaintiff's counsel ?

We are having difficulty hearing you, Counsel.

MR. CALVO kay. The eval uation of the
clai nms, Your Honor, the real neat of the action were the
meal and rest period clains that plaintiffs have

pursued. Wth that, we value that at 13,437 pay periods

Page 8
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that could potentially have reflected violations. W
equated a reasonabl e $100 val uation per pay period to
that which would be the total of $1.3 million that we
estimted for neal period violations.

I n consideration of the settlenent anount and
the nmeat of the clains being around neal and rest, the
recovery, Your Honor, is equating to 34 percent
recovery, which is considerable and reasonabl e and high
consi dering the circunstances and consi dering
defendant's own policies, practices, and procedures for
ensuring conpliance with California | aw.

In terns of the Court's questions regarding the
costs, Your Honor, we did submt our cost sheet al ong
with the declaration fromour firmand al so our
co-counsel's firm W are actually just seeking the
actual cost accrued, which is about $18,000 and not the
full amount of the cost allotted for in the settlenent
agreenent, Your Honor.

THE COURT: Al right. Thank you, Counsel. |
do appreciate that.

Natural |y, when the subm ssion is nade and
there's a request for up to $35,000, but the actual
anount incurred is substantially |less than that raises
I ssues with the Court. The clainmed attorney's fees, the
Court would like additional information with respect to
t hat .

It appears that plaintiff's counsel is going to

bear the |labor on that. How nuch tinme do you need to
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submt additional material? And what the Court would
view is set a continued hearing date sonetine after that
subm ssi on.

MR. CALVO Plaintiff would request two weeks,
Your Honor.

THE COURT: Al right. So further subm ssion
I n support of the notion for approval of the PAGA
settlenment be submtted no | ater than close of business
Sept enber 10, 2024; continued hearing set for
Sept enber 17, 2024.

Conflict?

MR DERRY: Your Honor, | do have a conflict on
the 17th. The 16th would work on ny cal endar, if that
wor ks for the Court.

THE COURT: That woul d work. Septenber 16,
2024, 8:30 a.m in Departnent T-2.

MR. DERRY: Your Honor, with respect to the
suppl emental briefing, would it please the Court that
Fam |y Dollar also submts a short brief for setting its
substantive position on the clainms and the | ack of
viability of the clains to support the value of the
settlenent?

THE COURT: Certainly defendant is free to
submt a supplenental brief in support of the notion.

MR. DERRY: Thank you, Your Honor.

MR CALVGC And, Your Honor, just to clarify,
you al so wanted clarification as to the enhancenent

award for plaintiff. |Is that correct, Your Honor?

Page 10
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THE COURT: Yes. Here, we have two plaintiffs.
The proposal and, admttedly, dollars are short here,
t he proposal was to provide an enhancenent for $7,500
api ece for each plaintiff show ng what have they done to
earn their enhancenent.

MR. CALVG  Thank you, Your Honor.

THE COURT: Al right. Further notice waived
as to briefing and hearing?

MR. DERRY: Yes, Your Honor.

MR. CALVO  Yes, Your Honor.

THE COURT: Thank you, Counsel.

(The proceedi ngs were concl uded.)

Page 11
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STATE OF CALI FORNI A )
SS
COUNTY OF KERN )

I, Naomi S. Alvarez, hereby certify that I, as
O ficial Reporter Pro Tenpore, Kern County Superi or
Court, was present and took down correctly in stenotype,
to the best of ny ability, all the testinony and
proceedings in the foregoing-entitled matter; and |
further certify that the annexed and foregoing is a
full, true and correct statenent of such proceedi ngs and
a full, true and correct transcript of the stenotype

not es t her eof .

Dat ed: Septenber 3, 2024

N~

Naonmi S. Al varez, CSR #1%6;7
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I am employed in the City of San Francisco and County of San Francisco, State of
California. I am over the age of 18, and not a party to the within action. My business address is 101
California Street, Forty-Eighth Floor, San Francisco, California 94111.

On September 10, 2024, I served the foregoing document(s) described as:

DECLARATION OF RYAN DERRY IN SUPPORT FAMILY DOLLAR, LLC’S
SUPPLEMENTAL BRIEF IN SUPPORT OF MOTION TO APPROVE PAGA

SETTLEMENT
on the interested parties as follows:
Attorney for Plaintiff
James R. Hawkins, Esq. Tel: 949-387-7200
Gregory Mauro, Esq. Fax: 949-387-6676
Michael Calvo, Esq. James@jameshawkinsaplc.com
Lauren Falk, Esq. Greg@jameshawkinsaplc.com
Ava Issary, Esq. Michael@jameshawkinsaplc.com
9880 Research Drive, Suite 200 Lauren@jameshawkinsaplc.com
Irvine, CA 92618 Ava@jameshawkinsaplc.com

X VIA ONE LEGAL:
Service of the foregoing document(s) in PDF format on the interested parties as listed on
the Service List posted on onelegal.com. and listed above on September 10, 2024. I did
not receive an electronic message indicating any errors in transmission.

I declare under penalty of perjury under the laws of the State of California that the above is true

and correct. Executed on September 10, 2024, at San Francisco, California.

Isela Gonzalez
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