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'I‘UNYAN LAW, AI’C

I336 Rossmoyne Avenue
Glendale, California 91207

Telephone: (323) 4 l 0-5050

Attorneys for i’lainliffJESUS GALVAN, as an individual

and 0n behalfofall employees similarly situated

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF KERN

JESUS GALVAN, as an individual and 0n

bchalfof all employees similarly situated,

Plaintiff,

V.

WESTERN SKY DAIRY, LLC, a Limited

Liability Company; and DOES l through 50,

inclusive,

Defendants.

Casc N0. BCV-23-l 00992

Amended as a matter ofright, pursuant to

Labor Code Section 2699.3(a)(2)(c)

FIRST AMENEDED COMPLAINT

l. Violation oFLabor Code §§ 204, 510,

ll94, ll98 (Failure t0 Pay All Wages);
2. Violation ofLabor Code §§ 226.7, 512

(Failure t0 Provide Meal Periods);

3. Violation ofI.abor Code § 226.7

(Failure t0 Provide Rest Periods);

4. Violation ofLabor Code § 226, (Failure

10 chp Accurate Itemized Wage
Statements);

5. Violation 0f1.ab0r Code §§ 201—203

(Failure t0 Pay Wages Upon
Termination OfEmploymcnt);

6. Violation of Labor Codc § 2802

(Failure 10 Reimbursc for Necessary

Expenditures);

7. Violation ofBus. & Prof. Code § 17200
ct scq‘ (Unfair Business Practices); and

8. Violation OFIhe Private Attorneys

General Act, Labor Code sections 2698,

etscq

DEMAND FOR JURY TRIAL
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PlaintiffJESUS GALVAN (hereinafter referred 10 as “Plaintif'i”) 0n bchalfofhimsclfand

all others simiiarly situated, and as representative of the State of California and thc Labor and

Workforce Development Agency (“I,WDA"), based upon facts that either have cvidcmiary

support 0r arc likely t0 have evidentiary support after a reasonable opportunity for funhcr

investigation and discovery, complains and alleges as follows:

INTRODUCTION

l. This is a class action brought 0n behalf of Plaintiff and the class he seeks 10

represent (“Class" 0r “Class Members”). Class Members consist ofall non-cxcmpt, hourIy—paid

employees currently and/or formerly employed by WES'I‘ERN SKY DAIRY, LLC in the Slalc 0F

California during the Class Period. The term “Class Period” is dcf‘mcd as four (4) years prior t0

thc filing ofthis Complaint through lhc dale final judgment is cnlcrcd. Plaintifl'rcscrvcs lhc right

to amend this Complaint t0 reflect a difl‘crcnt “Class Period" or “Class” as further discovery is

conducted.

2. Plaintiff, individually and on behalfofthc class hc socks to represent, seeks relief

against WES'I‘ERN SKY DAIRY, LLC (“Defendant”) for Defendant’s failure t0 pay all wages

due in violation of‘Labor Code Sections 204, 5 10 and 1194, including both regular and overtime

wages; failure lo provide meal periods or compensation in lieu thereof pursuant to Labor Code

Sections 226.7 and 5 12, the applicable Industrial Welfare Commission Wage Orders, and Code

0f Regulations, Titlc 8, Section l 1000 ct scq.; failure 10 provide rest periods 0r compensation in

lieu lhcrcof' pursuant t0 Labor Code Sections 226.7 and 512, Ihc applicable Industrial Welfare

Commission Wage Orders, and Code of Regulations, 'l‘illc 8, Section l 1000 ct scq.; failure Io

providc accurate itemized wage statcmcnts upon payment 0f wages pursuant t0 Labor Codc

Sections 226, subdivision (a), l I74, and l 17S; failure to reimburse for necessary cxpcnditurcs

pursuant t0 Labor Code Section 2802; and failure 10 pay wages of terminated 0r resigned

cmployccs pursuant to Labor Code Sections 201, 202, and 203.

3. Plaintiff seeks equitable rcmcdics in tho form ofdcclaratory rcIicf and injunctivc

relief, and rclicf under Business and Professions Code Section 17200 cl seq. For unfair business

practices.

.2.
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4. A1 all relevant times herein, Defendant has consistently maintained and enforced

against Plaintiff and Class the Following unlawful practices and policies:

(a) willfully rcfijsing to pay Plaintift'and Class for all hours worked, including

both regular and overtime;

(b) willfully refusing to permit Plaintiffand Class from taking meal periods or

compensation in lieu thereof;

(c) willfully refusing t0 permit Plaintiffand Class from taking rest periods 0r

compensation in lieu thereof;

(d) willfully refusing t0 furnish to Plaintiffand Class accurate itemized wage

statements upon payment ofwagcs;

(e) willfully refusing t0 compensate Plaintifl'and cenain members ohhe Class

wages due and owing at thc time 0f Plaintiff and Class Mcmbcrs’

employment with Defendant ended; and

(f) willfully refusing lo reimburse Plaintiff and Class for necessary

expenditures.

5. On information and belief, Defendant was on actual and constructive notice of

the improprietics alleged hcrcin and intentionally refused t0 rectify their unlawful policies.

Defendant’s violations, as alleged above, during all relevant times hcrcin wcrc willful and

deliberate.

6. At all relevant times, Defendant was and is legally responsible For ail OfIhc

unlawful conduct, policies, practices, acts and omissions as described in each and all orthe

foregoing paragraphs as thc employer 0f Plaintiff and Class. Further, [Defendant is responsible

for each ofthc unlawful acts or omissions complained ofhcrcin under thc doctrine of

“rcspondcal superior“.

7. Plaintiff Further brings this action as a representative OfIhc State OFCalifornia

and thc Labor and Workforce Development Agency (“I,WDA") t0 recover civil penalties

pursuant [0 thc Private Attorneys General Act (“PAGA”), Labor Code sections 2698, cl scq.,
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for violations 0f numerous Labor Codc provisions, including. but not limited to, sections 201-

203, 204, 226, 226,7, 510, 512, 1174, 1194‘ and 2802, as well as violations 0fthc applicable

Wage Order.

JURISDICTION AND VENUE

8. Vcnuc is proper in this judicial district and in the County of Kcm, California

because Defendant maintained its location and/or transacted business in this county, thc

obligations and liability arise in this county, and work was pcrt'ormcd by members of‘thc pr0poscd

class made the subject Othis action in this county.

9. 'I’he wages, statutory penalties, monetary damages and restitution sought by

Plaintiff exceed the minimal jurisdictional limits ofthc Superior Court and will bc established

according 10 proofal trial. This Court hasjurisdiction over this action pursuant t0 thc California

Constitution, article VI, Section l0. 'l‘hc statutes under which this action is brought d0 not specify

any other basis Forjurisdiclion.

IO. 'l'he California Superior Court hasjurisdiction in thc matter because thc individual

claims arc under tho scvcnty-fivc thousand dollars ($75,000.00) jurisdictional threshold for

Federal Court and thc five million dollars ($5,000,000.00) uggregatcjurisdictional threshold for

chcral Court and, upon information and belief, Plaintiff and Defendant arc residents of,

domiciled in, 0r otherwise subject Io jurisdiction in Ihc Slate 0f California Funhcr, thcrc is n0

federal question at issue as thc issues hcrcin arc based solely 0n California statutes and law

including the Labor Code, Industrial Welfare Commission (“[WC") Wage Orders, the Codc 0f

Civil Procedure, Ihc Rules OFCoun, and Ihc Business and Professions Code.

THE PARTIES

A. Plaintiff

ll. Plaintiff. at all relevant limes herein, was Defendant’s employee and was entitled

t0 compensation for all hours worked, including regular time and overtime compensation, and

penalties from Defendant. Plaintiff was employed by Defendant as a non~cxcmpl, hourly paid

employee during lhc Class Period. Specifically, Plaintiffworked f'or Defendant as a milkcr from

approximately May 2019 Io March 24, 2023 at Defendant’s facility located a1 18501 Old River
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Road, Bakersfield, California 933] l. Each oflhc Class Members arc identifiable, current and/or

former similarly situated persons who wcrc employed in n0n~cxcmpt hourly positions in

California by Defendant during [ho Class Period.

B. Defendant

12. Plaintiff is informed and believes, and bascd thcrcon alleges, that Defendant is a

limited liability company. Defendant produces and distributes dairy products. On information and

belief, [Defendant was and/or is the employer 0f Plaintiff and Class during lhc Class Period.

Plaintiff also alleges that Defendant is conducting business in good standing in California.

l3. Plaintiff is ignorant 0f the true names, capacities, relationships and extent 0f

participation in lhc conduct herein alleged ofthe Defendants sued hcrcin as DOES 1 through 50,

inclusive, but on information and beliefallcgcs that Ihcsc Defendants arc legally responsible for

the payment ofovertimc compensation, rest and meal period compensation, and wages to Plaintiff

and Class by virtue 0f their unlawful practices, and therefore sues thcsc Defendants by such

fictitious names. PlaintiiT will amend this complaint to allege lhc truc names and capacities 01"

each DOE Defendants when ascertained.

14. Plaintifl‘is informed and believes, and based thcrcon alleges, that each Defendant

acted in all respects pertinent 10 this acLion as thc agent oflhe olhcr Defendant, carried out ajoinl

scheme, business plan or policy in all respects pcnincnt hereto, and lhc acts ofcach Defendant

arc legally attributable t0 the other Defendant. Furthermore, Defendants in all respects actcd as

the employer and/orjoint employer 0f Plaintiffand Class.

[5. Plaintiff is informed and believes, and based thereon alleges, that each Defendant

acted in all rcspccts as tho agent, servant, partner, joint venture, allcr—cgo, cmploycc, proxy,

ufianaging agent, and/or principal of the Defendant, and in performing thc actions mentioned

below was acting, at lcast in pan, within thc coursc and scope 0f that authority as such agent,

proxy, servant, panncr,j0inl venture, employee, allcr-ego, managing agent, and/or principal with

permission and consent ofthe Defendant. Plaintiff also alleges the acts 0f each Defendant arc

legally attributable Io tho other Defendant.
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16. Plaintiff is informed and believes, and based thcrcon alleges, that each 0f the

Defendant sued herein was, at all times relevant hereto, the employer, owner, sharclloidcr,

principal, joint venture, proxy, agent, employee, supervisor, representative, manager, managing

agent, joint employer and/or alter-cgo ol‘thc remaining Defendant, and was acting, at least in part,

within thc course and scope of such employment and agency, with the express and implied

permission, consent, and knowledge, approval and/or ratification 0F the other Defendant.

l7. Thc above Defendant, managing agents, and supervisors aided, abetted, condoned,

permitted, approved, authorized and/or ratified the unlawful acts described herein.

ADMINISTRA’I'IVE PREREQUISITE

18. ()n March 30, 2023, prior 10 filing this complaint, Plaintiffgavc written notice by

electronically filing thc notice with the Labor Workforce Development Agency {“LWDA")

(LWDA Case No. LWDA-945264-23) and by certified mail to Defendant 0f the specified

provisions allcgcd t0 havc been violated, including lhc Facts and theories lo support thc alleged

violations as required by Labor Code Section 2699.3.

19. A true and correct copy 0f Plaintiff’s letter scnt Io Ihc I.WDA dated March 30,

2023, is attached hereto as “Exhibit A". As 0F thc filing of this complaint, IJWDA has n01

responded t0 [ho written notice.

20. Under Labor Codc Section 2699.3 subsection (a), a plaintiff may bring a cause

ofaclion undcr PAGA only after giving notice lo the Labor Workforce Development Agency

(“LWDA”) and lhc employer 0f thc Labor Code Sections alleged t0 have bccn violated, and

after receiving notice From thc LWDA 0f ils intention not t0 investigate, 0r after 65 days have

passed without notice.

21. More than sixty-fivc (65) days have passed without notice from thc [,WDA.

Accordingly, all administrative prerequisites to filing this action have bccn fulfilled

GENERAL ALLEGATIONS

22. Plaintiff‘was employed as a milkcr from approximately May 201‘) t0 March 24,

2023.
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23. Labor Code Section I 194 provides that notwithstanding any agreement t0 work

for a lesser wage, an employee receiving less than the legal overtime compensation is entitled t0

recover in a civil action lhc unpaid balance ofhis 0r her overtime compensation, including interest

thereon, reasonable altomeys’ fees, 21nd costs ofsuit.

24. Labor Code Section 204 requires employers lo pay employees all carncd wages

lwo times pcr month 0n days designated in advance by the employer as regular paydays.

Pursuant t0 Labor Code Section 204 (a) labor performed between the lst and 15th days,

inclusive, ofany calendar month shall be paid for between thc 16th and lhc 26th day Of‘thc

month during which thc labor was performed, and labor performed between the 16th and the last

day, inclusive, ofany calendar month, shall bc paid for between the lst and IOIh day of'lhe

following month. Pursuant Io Labor Code Section 204 (d) the requirements OFIhis Section shall

bc dccmcd satisfied by Ihc payment ofwagcs For weekly, biweekly, 0r scmimonthly payroll if

lhc wages arc paid not more than seven calendar days Following [he closc ol'thc payroll period.

Plaintiffund Class wcrc also entitled t0 bc paid twice a month al their regular rates, including all

meal period premium wages owed, rest period premium wages owed, and wages owed for hours

worked. l-lowcvcr, during Class period, Defendant systematically failed and refused 10 pay the

employees all wages duc, and failed 10 pay those wages twice a month, in that employees wcrc

not paid all wages for all meal periods n01 provided by Defendant, all wages for all rest periods

not authorized and permitted by Defendant, and all wages for all hours worked.

25. Further. Business and Professions Code Section 17203 provides that any person

who engages in unfair competition may be enjoined in any court 0f competent jurisdiction.

Business and Professions Code Section 17204 provides that any person who has suffered actual

injury and has lost money or property as a result oflhc unfair competition may bring an action in

a court 0fcompetentjurisdiction.

26. During all, 0r a portion of‘Ihc Class Period, Plaintiff‘and each mcmbcr oflhc Class

was employed by Defendant in Ihc Slate OFCalifornia.

27. Plaintiff and Class Members were non-exempl employees covered under onc 0r

more IWC Wage Ordcr(s), and Labor Code Section 510, and/or other applicable Wage Orders,

.7.
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regulations and statutes. and each Class Member was not subject 10 an exemption For executive,

administrative 0r professional employees, which imposed obligations on the part ofDefendunt to

pay Plaintiff and Class Members lawful overtime compensation.

28. Plaintiff and Class were covered by one or more IWC Wage Ordcr(s), and Labor

Code Section 226.7 and other applicable Wage Orders, regulations and statutes which imposed

an obligation 0n the part 0f Defendant t0 pay Plaintiff and Class rest and meal period

compensation.

29. During the Class Period, Defendant wcrc obligated t0 pay Plaintiffand Class

Members for all hours worked. However, Defendant failed to pay Plaintiff‘and Class Members

for all hours worked at the legally mandated wage rates, including all overtime wages.

Defendant regularly used a system 0ftimc rounding in a manner that resulted, ovcr a period ol‘

limo, in failing t0 compensate I’laintil‘l'and Class properly for all thc timc they have actually

worked, cvcn though the realities ochfcndant's operations arc such that il is possible,

practical, and feasible lo count and pay For work timc l0 lhc minute. Accordingly, Defendant

frequently paid Plaintiff and Class less than all their work time, Some 0Fthis unpaid work also

should have bccn paid at thc ovcnimc ralc. Throughout tho Class Period, Defendant also failed

10 maintain accurate time records and falsified Plaintiff‘s and Class Mcmbcrs’ time records.

Defendant maintained a policy and practice 0f requiring Plaintit‘f‘and Class lo perform work

“ol‘f-thc-clock”, but Plaintiffand Class wcrc only required to input their scheduled start time

despite the Fact that they would arrive carlicr than their scheduled start time t0 perform some

preparatory work Iikc turning 0n the machines and olhcr preparatory work. Additionally,

Plaintiff and Class wcrc rcquircd to arrive earlier than their scheduled shift start [0 make surc

lhcy have enough time t0 clock in 10 work on time without waiting in Iinc with other

employees using a single tablet in thcirjobsite t0 clock in t0 work. Often Limes, Plaintiff and

Class wcrc also required 10 clock out for their first meal period and continue working. [n

maintaining a practice ofnol paying all wages owed, Defendant Failed t0 maintain accurate

records ofthc hours Plaintiff and Class workcd‘

-3-
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30.

'

During the Class Period, Defendant wcrc obligated to pay Plaintiff and Class

Members overtime compensation for all hours worked in excess ofcight (8) hours ofwork in one

(1) day or forty (40) hours in one (l) wcck and doublc-timc compensatioa for hours worked in

cxccss 0ftwclvc (12) in one (l) day. However, oficn times Plaintiffand Class Members were

required to work overtime in excess ofcight (8) hours pcr workday and in cxccss of fony (40)

hours pcr workweek but were not paid at lhc proper overtime rate 0f pay.

3 1. During the Class Period, Defendant were obligated 10 provide Plaintiff and Class

with a work-frec meal period within thc first five (5) hours ofu shift when thc workday was

longer than six (6) hours. Plaintiff and Class Members were entitled to a full, thirty (30) minute,

off-duly meal period when they worked in excess ofsix (6) hours within the first five (5) hours

0fthcir shifts. Defendant regularly required Plaintiff and Class to work in excess offivc

consecutive hours a day without providing a 30~minulc, continuous and uninterrupted, duty-frcc

mcal period for every five hours ofwork, or without compensating Plaintiff and Class For meal

periods that wcrc nol provided by thc cnd OfIhc fifth hour ofwork 0r tenth hour ofwork.

Plaintiffand Class Members were routinely not provided with timely, 30-minute off-duty meal

periods, and were not permitted and authorized t0 take uninterrupted meal periods. Defendant

did not adequately inform Plaintiff and Class oflheir right t0 lake a meal period by the end ofthc

fifth hour ofwork, 0r, for shifts greater than lcn (IO) hours, by the end 0fthc tenth hour ofwork.

Moreover, Defendant did not havc adequate written policies 0r practices providing mcaI periods

for Plaintiff and Class, nor did Defendant have adequate policies 0r practices regarding tllc

liming 0f mcal periods. Plaintifl‘and Class would oficn times miss their meal periods, have

interrupted 0r short meal periods. Plaimifl" and Class would often times lake their first meal

periods late, sometimes even after Ihc scvcnth hour ofwork 0r clock out for meal period but

continue working since their supervisors would instruct them Io take meal periods one by one 10

make sure thc work Oleae machines is ncvcr stopped 0r interrupted. In those occasions when

Plaintiffs and Class had an oppommily l0 lake their first meal periods, Defendant wrongfully

required Plaintiffs and Class t0 combine their 30-minute first mcal periods with Ihcir first rest

periods 21nd have onc 45- minulc combined meal and rest break instead Oftaking separate meal

-9-

FIRST AMENDED COMPLAINT



22

23

24

25

26

27

28

periods and separate rest periods. When Plaintiffand Class worked more than Icn hours they

have ncvcr bccn authorized 0r taken their second mcal periods, Accordingly, Defendant’s policy

and practice was 10 not provide meal periods t0 Plaintiffs and Class in compliance with

California law.

32. Additionally, Defendant were obligated 10 provide Piaimiff and Class Members

with a ten (10) minute rest break for cvcry four (4) hours, 0r major fraction thereof, worked cach

day. Defendant prevented Plaintiff and Class Members From taking rest breaks throughout their

shifts Plaintiff and Class Mcmbcrs wcrc generally precluded from taking rest periods duc to

Defendant’s failure l0 maintain the rest break policy l0 provide reliefand thereby allow Plaintiff

and Class Members thc opportunity t0 take rest breaks. Moreover, Defendant did not havc

adequate policies 0r practices permitting or authorizing rest periods for Plaintiff and Class, nor

did Defendant have adequate policies or practices regarding thc timing ofrcst periods. Defendant

did not schedule rest periods cvcry 4 hours 0r a major Fraction. Plaintifl‘and Class were instructed

10 make surc Ihc work of the machines is not stopped or interrupted. Defendant wrongfully

required Plaintiff and Class to take only one rcsl period during their shift, to combine their 30-

minute first meal periods with their first rest periods and 10 Iakc combined onc 45-minute first

mcal and rcsl break instead oflaking separate mcaI periods and separate rest periods. Plaintiffand

Class have ncvcr bccn authorized and taken their second and third rest periods when they worked

shifis ofcight hours 01‘ longer. Accordingly, Defendant’s policy and practiCc was for I’Iainliffand

Class lo work through rcsl periods and Io not authorize 0r permit them 10 lake any rcsl periods.

33. Further, due [o thc pressure from Defendant and Failure to maintain an adequate

policy, and in violation 0f Labor Code and applicable [WC Wage Orders, Plaintiff was not

authorized and permitted t0 take a second rest period, 0n shifts exceeding six hours of work,

and/or third rcsl breaks, 0n shifts exceeding tcn hours 01' work. Brinkcr Restaurant Corp. v.

Superior Court, 53 Cal.4”‘ 1004, 1030 (20l2). “Employees arc entitled 10 10 minutes rcst For

shifts from three and onc-halfto six hours in length, 20 minutes for shifis of'morc than six hours

up t0 IO hours, 30 minutes for shifts ofmorc than IO hours up 10 l4 hours, and so on”

-lo-
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34V Furthermore, Defendant failed and/or refused 10 pay Plaintiffand Class Mcmbcrs

onc (I) hour’s pay at tho cmployccs’ regular rate of‘pay as premium compensation for Dcf‘cndant‘

failure to provide lawful thirty (30) minute, oFf-duty meal periods and failure to provide lawful

ten (10) minute rest periods within the statutory time frames.

35‘ Defendant also failed 10 indemnify Plaintiff and Class Members all necessary

expenditures incurred in direct discharge of Ihcir duties. During [he Class Period, Defendant

required Plaintiff and Class t0 usc thcir personal ccll phones for work Io communicate with

supervisors regarding the work assignments. Defendant failed 10 reimburse Plaintiffand Class for

personal cell phone usage. Additionally, Defendant failed t0 reimburse l’laintiffand Class for tho

masks they were required 10 purchase when COVID pandemic stancd. Plaintiffand Class incurred

these substantial cxpcnscs as a direct result 0f performing lhcir job duties for Defendant, and

Defendant has failed 10 indemnify Plaintiff and Class for thcsc cmploymcnt-rclatcd expenses.

36A Defendant continues Io employ non-cxempl, hourly-paid employees within

California.

37. Plaintiff and Class Members primarily performed non-cxcmpl work, often in

excess 0f tho maximum regular rate hours scl Forth in the applicable IWC Wage ()rdcr(s),

regulations or statutes, and therefore entitled [he Plaintiff and Class Members lo overtime

compensation at the rate ofonc and a halftimcs their regular ralc 0f pay and, when applicable,

double lime compensation as set forth by the applicable [WC Wage Order(s), regulations and/or

statutes.

38. During thc Class Period, Defendant required Plaintiffand Class Members t0 work

regular hours, off’thc clock hours, and overtime hours without [awful compensation in violation

oflhe applicable IWC Wage Order(s), regulations and statutes, and Defendant: (l) willfully failed

and refused, and continue to fail and rcf‘usc t0 pay compensation for all hours worked, including

lawful regular timc and overtime compensation, l0 Class Members; and (2) willfully failed and

refused, and continue t0 fail and refuse t0 pay due and owing wages promptly upon [Crminalion

ofcmploymcnt 10 Plaintiffand affected Ctass Members.

-1]-
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39. Class Members who ended thcir cmpfoymcnt with Defendant during the Class

Period bul were not paid lhc above due compensation for all hours worked timely upon the

termination of their employment as required by Labor Codc Sections 201, 202, and 203 arc

cnlilled 10 penalties as provided by Labor Code Section 203.

40. During the Class Period, Defendant failed t0 furnish Plaintiff and Class wilh

accurate, itemized wage statements Showing all applicable hourly rates, and all gross and net

wages camcd (including correct hours worked, correct wages earned for hours worked, correct

overtime hours worked, correct wages For mcal periods that were r101 provided in accordance

with California law, correct wages for rest periods lhal were n01 authorized and permitted t0

take in accordance with California law). As a result OFIhesc violations 0f California Labor

Codc § 226(a), Plaintiff and Class sutTcrcd injury because, among other things:

(a) Ihc violations lcd thcm l0 believe [hat lhcy were not entitled Io bc paid

minimum wages, overtime wages, mcal period premium wages, and rest

pcriod premium wages t0 which they wcrc entitled, cvcn though they were

entitled;

(b) the Violations led them t0 bclicvc that they had been paid the minimum,

overtime, meal period premium, and rest period premium wages, cvcn

though they had not been;

(c) the violations led them l0 believe they were not entitled 10 bc paid overtime,

meal period premium, and rest period premium wages a1 Ihc correct

California ratc even though they wcrc;

(d) thc violations lcd them 10 believe they had bccn paid overtime, meal period

premium, and rest period premium wages a1 thc correct California rate cvcn

though they had not been;

(e) the violations hindered them from determining the amounts ofomzrtimc,

meal period premium, and rcst period premium owed 10 them;

.12-
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(f) in connection with their employment before and during this action, and in

connection with prosecuting this action, the violations caused them to have

L0 perform mathematical computations to determine thc amounts ofxvagcs

owed to them, computations they would not have to make ifthc wage

statements contained the required accurate information;

(g) by understating the wages truly due them, the violations caused them to Iosc

entitlement and/or accrual ofthc full amount ofSocial Security, disability,

unemployment, and other governmental benefits;

(h) the wage statements inaccurately understated lhc wages, hours, and wages

rates to which Plaintiffand Class were entitled, and Plaintif‘f'and Class were

paid less than thc wages and wage rates t0 which they were entitled.

Thus, Plaintiffand Class arc owed [he amounts provided for in California Labor Code §

226(6), including actual damages.

41. During the Class period, Defendant failed Io maintain accurate time records.

Plaintiff and Class were only required to input their scheduled start time versus actual lime,

Plaintiff’s and Class Mcmbers’ timc was wrongfully rounded. Plaintiff and Class wore also

required to record their first meal period time regardless ofxvhethcr it was actually taken 0r not.

Defendant, however, failed I0 maintain accurate records 0f hours worked and all meal periods

taken 0r missed by Plaintiff and Class. Defendant’s failure t0 provide and maintain records

required by the Labor Codc [WC Wage Orders deprived Plaintiff and Class the ability t0 know,

understand and question thc accuracy and frequency 0f meal periods, and [he accuracy oflhcir

hours worked stated in Dctbndunl’s records. Therefore, I’Iaintiffand Class had n0 way t0 dispute

lhc resulting failure t0 pay wages, all ofwhich rcsulled in an unjustified economic enrichment lo

Defendant. As a dirccl result, Plaintiffand Class have suffered and cominue 10 suffer, substantial

losses related t0 thc usc and enjoyment ofsuch wages, lost interest 0n such wages and expenses

and attorney’s fees in seeking to compel Defendant t0 fully perform its obligation under state law,

all lo their respective damage in amounts according 10 proot‘at trial. As a result of Defendant’s

-13-
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knowing failure to comply with thc Labor Code and applicable [WC Wage Orders, Plaintiff and

Class have also suffered an injury in that they were prevented from knowing, understanding, and

disputing tho wage payments paid lo them.

42. Defendant knew or should have known that Plaintiff and Class members were

cnlitlcd I0 rcccivc accurate wage statements, which would include meal break premiums, and/or

rcsl break premiums, as required by Labor Code 226.

43V Defendant knew or should have known that Plaintiff and Class Members wcrc

entitled lo timely payment ofall wages carncd upon termination. Plaintiffand Class Members did

n01 rcccivc payment ol'all wages, including but not limited Io, mcal and rest break premiums, in

violation oflhe Labor Code.

CLASS ALLEGA'I‘IONS

44. Plaintiff brings this action on behalfof himself and all other similarly situated

persons as a class action pursuant lo Code ot'CiviI Procedure Section 382. Thc Class is composed

Ofand dci'mcd as Follows:

(u) All persons who arc employed or have been employed by Defendant in [he

Stale of California, and who, within lhc four (4) years 0f thc filing 0f lhis

Complaint Io Ihc prcscnt, have worked as non-cxcmpl employees and were not

paid all wages owed, including but n01 limilcd lo lhc legally requisite regular

Iimc ralc, overtime rate and/or doublc-limc rate as specifically described

herein;

(b) All persons who are employed 0r have been employed by Defendant in Ihc

State 0f California, and who, within the four (4) years ofthc filing 0F this

Compiainl t0 thc present, have worked as non—cxcmpl employees and have not

bccn provided a meal period for shifts in excess of‘ five (5) hours within lhc

first five (5) hours such shifts, and wcrc not provided one (I) hour’s pay fer

each day during which a lawful mcal period was not provided;

-|4.

FIRST AMENDED COMPLAINT



23

24

25

26

27

28

(C) All persons who arc employed or have bccn employed by Defendant in lhc

Slate of California, and who, within the four (4) ycars 0f the filing 0F this

Complaint l0 the present, have worked as non-cxcmpt employees and have not

been provided a rest period for every four (4) hours, 0r major fraction thereof,

worked per day, and were not provided compensation ofonc (l) hour’s pay for

each day 0n which such rest peri0d(s) was not provided;

(d) All persons who arc employed 0r have been employed by Defendant in [he

(9)

(0

(g)

State of California, and who, within the four (4) years of the filing 01‘ this

Complaint l0 lhe present, have worked as non-cxcmpt employees and have not

been reimbursed expenditures in discharge Otheir duties;

All persons who arc employed 0r have bccn employed by Defendant in tho

Slate of California, and who, within the thrcc (3) years ofthe filing ofthis

Complaint t0 the present, have worked as non»cxcmpl employees and have

bccn terminated 0r resigned, and have not been paid wages pursuant to Labor

Code Section 203 and arc owcd restitution and waiting timc penalties for

unpaid wages;

All persons who arc employed 0r have bccn employed by Defendant in 1116

State 0f California, and who, within the onc (l) ycar 0f the filing of [his

Complaint t0 thc present have worked as non-cxempt employees and were not

provided an accurate payroll record 0r wage statement as required under Labor

Code Sections 226 and 1174;

All persons who are employed 0r have been employed by Defendant in Ihc

State of California, and who, within lhc four (4) years of lhc filing 0f this

Complaint lo lhc present, have worked as non-cxcmpl employees and wcrc

subjected 10 unlawful and unfair business practices within the meaning of

California’s Unfair Competition Law and who suffered injury, including losl

money, as a result ochf‘cndant’s unlawful and unfair business practices.
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4S. Throughout discovery in this litigation, Plaintiff‘may find it appmpriatc and/or

necessary 10 amend the definition oflhe Class. Plaintiffwill formally dcf'mc and designate a class

definition at such time when Plaintiff seeks t0 certify the Class alleged in this Complaint.

46. 'l‘his action has been brought and may be maintained as a class action pursuant to

Code ofCivil Procedure Section 382 because there is a welI-dcfincd common interest ofmany

persons and it is impractical t0 bring them all before the court.

47. The Court should permit this action I0 bc maintained as a class action pursuant 10

Code ofCivil Procedure Section 382 because:

(a) Thc questions of law and fact common to Class predominate over any

question affecting only individual class members;

(b) A class action is superior to any other available method for thc fair and

efficient adjudication oflhe claims ofthc Class members;

(c) Class is so numerous that it is impractical to bring all members ot‘ the

Class before thc Court;

(d) Plaintiff and Class Members will not bc able to obtain effective and

economic legal rcdrcss unless the action is maintained as a class action;

(e) Thcrc is a community 0f intcrcsl in obtaining appropriate legal and

equitable relief for the common law and statutory violations and other

improprietics and in obtaining adequate compensation for the damages

and injuries which Defendant’s actions have inflicted upon Class;

(f) Thcrc is a community of interest in ensuring that thc combined assets and

available insurance 0f 111C Defendant arc sufficient Lo adequately

compensate Class Members for thc injuries sustained;

(g) Without class certification, the prosecution of separate actions by

individual members 0fthe Class would crcale a risk 0f:

(l) Inconsistent 0r varying adjudications with respect lo individual

members OI" the Class which would establish an incompatible

standard Ofconduct for Defendant; and/or

-16-

FIRST AMENDED COMPI .AINT



l (2) Adjudications with respect to the individual members which

2 would, as a practical matter, bc dispositivc OFIhc interests ofother

3 members n01 parties to the adjudications, 0r would substantially

4 impair 0r impcdc [heir ability to protect their interests, including

5 but not limited to the potential For exhausting the funds available

6 from those parties who arc, 0r may bc, responsible Defendant; and

7 (h) Defendant has acted or refused t0 act 0n grounds generally applicable t0

8 Class, thereby making final injunctivc relief appropriate with rCSpcct 10

9 Class as a whole.

10 48. There is a wcll’dcfincd community ofintcrest in the litigation and Class is

'1 readily ascorlainable:

12
(a) Numcmsitx: 'l‘hc members ofClass (and each subclass, ifany) are so

13 numerous thatjoindcr ofall members would bc unfcasiblc and impractical.

14
The membership oi'lhc cntirc Class is unknown to Plainlil'l'al this Lime,

IS
however, the Class is estimated to bc greater than ISO individuals and the

16
identity ofsuch membership is readily asccnainablc by inspection 01"

17
Defendant‘s records.

18

(b) Txpicalitx: Plaintiff is qualified Io, and will, fairly and adequately protect the

;:
interests ofcach Class Member With whom thcrc is a shared, wcll-defincd

2]
community ofintcrest, and PlaintifPs claims (or defenses, ifany) are typical

22
ofall Class Mcmbers’ claims as demonstrated herein.

23
(c) Adequacy: Plaintiffis qualified t0, and will, fairly and adequately protect

24
the interests ofcach Class Mcmbcr with whom lhcrc is a shared, wcll-

25 defined community ofintcresl and typicality ofclaims, as demonstrated

26 herein. Plaintiffhas n0 conflicts with 01' interests antagonistic to any Class

27 Mcmbcr. Plaintiff‘s attorneys, thc prOposcd class counsel, arc versed in the

28 rules governing class action discovery, certification, and settlement.
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49.

lhc Class that would sct forth thc subject and nature ofthe instant action. Defendant’s own

(d)

I’Iaintift'contcmplatcs thc eventual issuance of notice to the proposed members 0f

Plaintiff has incurred, and throughout the duration 0f1his action, will

continue to incur costs and attorneys’ Fccs that have been, arc, and will be

necessarily expended for the prosecution ot‘this action for the substantial

benefit ofeach class member.

Superiority: A Class Action is supcrior to other available methods for the

fair and efficient adjudication 0fthe controversy, including consideration 0f:

I. The interests ofthc members OfIhc Class in individually

controlling the prosecution or defense ofscparate actions;

2. 'I‘hc extent and nature ofany litigation concerning the

controversy already commenced by or against members of‘thc

Class;

3. Tho desirability or undesirabilily ofconccntrating lhc

litigation oflhc claims in the particular Forum; and

4. The difficulties likely 10 be encountered in thc management 0F

a class action,

Public Policy Considerations: The public policy 0fthc Slate ofCalifornia is

lo resolve the California Labor Code claims ofmany employees through a

class action. Indeed, current employees arc often afraid to assert Ihcir rights

out 0f fear Ofdirecl 0r indirect retaliation. Former cmployccs arc also

fearful ofbringing actions because thcy believe their former employers

might damage thcir future endeavors through negative references and/or

other means. Class actions provide the class members who arc not named in

the complaint with a type ofanonymity that allows For Ihc vindication of

their rights at the same lime as lhcir privacy is protected.
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business records may be utilized for assistance in lhc preparation and issuance ot‘thc

contemplated notices. '1‘0 lhc extent that any further notices may be required, Plaintiff would

contemplate lhc usc ot‘additionul techniques and forms commonly uscd in class actions, such as

published notice, c-mail notice, website notice, firsbclass mail, 0r combinations thereof; 0r by

other methods suitable t0 Class and deemed necessary and/or appropriate by lhc Court.

FIRST CAUSE OF ACTION

Failure t0 Pay All Wages for All Hours Worked

(Against Defendant, DOES l through 50, and each of them)

50‘ Plaintiff and Class Members rc-allcge and incorporate by rcfcrcncc aIl preceding

paragraphs oflhis complaint as though fully sct Forth herein.

51. Labor Code Section 510, subdivision (a) states in pertinent pan: “Any work in

excess ofeight hours in onc workday and any work in excess ONO hours in any onc workweek...

shall bc compensated at lhc rate ofno less than onc and onc-halt‘timcs thc regular ratc ofpay for

any employee."

52. Labor Code Section l I94, subdivision (a) slates: “Notwithstanding any agreement

lo work for a lesser wage, any employee receiving Icss than tho legal minimum wage or the legal

ovcnimc compensation applicable l0 lhc employee is cntillcd Io rccovcr in a civil action the

unpaid balance ()fthe full amount OFIhis minimum wage 0r overtime compensation, including

interest thereon, rcasonablc attorney's Foes, and costs ofsuit.”

53‘ Further, pursuant l0 Labor Codc Section l I97, payment 0f lcss than thc minimum

wage fixed by the Labor Commission is unlawful.

54. Pursuant 10 Labor Code Section ll98, i1 is unlawful t0 employ persons For longer

Ihan the hours set by the Industrial Welfare Commission or undcr conditions prohibited by Ihc

IWC Wage Ordcr(s).

55, Pursuant to the IWC Wage Order(s), Defendant is required 10 pay Plaintiff and

Class Members for all hours worked, meaning the Lime during which an employee is subject t0

Ihc control ofan employer, including all lhc lime thc employee is suffered 0r permitted t0 work,

whether 0r n01 required l0 d0 so.
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56. During lhc Class Period, Defendant was obligated t0 pay Plaintiffand Class

Members for all hours worked. However, Defendant failed t0 pay Plaintiff and Class Members

for all hours worked at the legally mandated wage rates, including all ovcrlimc wages. Defendant

regularly used a system 0ftimc rounding in a manner that resulted, ovcr a period oflimc, in

failing to compensate Plaintiff and Class properly for all thc timc they havc actually worked,

even though thc realities 0f Defendant's opermions are such Ihal il is possible, practical, and

feasible t0 count and pay for work time t0 tho minute. Accordingly, Defendant frequently paid

l’lainliffand Class lcss than all their work time. Some OFIhiS unpaid work also should have bccn

paid at the overtime rutcl Throughout the Class Period, Defendant also failed 10 maintain

accurate lime records and falsified Plaintiff‘s and Class Mcmbers‘ lime records, Defendant

maintained a policy and practice ofrcquiring Plaintiffand Class 10 perform work “off-Ihc-

clock”, but Plaintiff and Class were only required to input thcir scheduled start time dCSpitc the

l‘act that they would arrive earlier than their scheduled start lime lo perform some preparatory

work like turning on lhc machines and other preparatory work. Additionally, Plaintiff and Class

were required IO arrive earlier than their scheduled shift start to make sure they have enough limo

10 clock in t0 work 0n time without wailing in linc with olhcr employees using a single lablct in

theirjobsilc l0 clock in t0 work. Oflcn times, Plaintiff and Class wcrc also required t0 clock out

for their first meal period and continue working. In maintaining a practice ofnol paying all

wages owed, Defendant failed t0 maintain accurate records OHhC hours Plaintiff and Class

worked.

57. Plaintiffand Class Members wcrc required t0 work overtime in cxccss ofcighl (8)

hours per workday and in excess oflbrty (40) hours per workweek, but were not paid a1 lhc proper

ovcmimc ratc of pay.

58. Labor Code Section 204 requires employers t0 pay employees all carncd wages

two limes pcr month 0n days designated in advance by Ihc employer as regular paydays.

Pursuant lo Labor Code Section 204 (a) labor performed bctwccn Ihc Isl and 151l1 days,

inclusive, oi‘any calendar month shall bc paid for between the 16th and the 261h day 0fthe

month during which thc labor was performed. and labor performed between the 16th and the last
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day, inclusive, ofany calendar month, shall be paid for bctwccn thc Isl and lOlh day ofthc

Following month. Pursuant l0 Labor Code Section 204 (d) the requirements ol‘this Section shall

be deemed satisfied by thc payment ofwagcs for weekly, biweekly, 0r scmimonthly payroll if

thc wages arc paid not more than scvcn calendar days following thc close oflhe payroll period.

Plaintiff and Class wcrc also cnlilled l0 be paid twice a month at their regular rates, including all

meal period premium wages owed, rest period premium wages owed, and wages owed for hours

worked. However, during Class period, Defendant systematically failed and refused I0 pay thc

employees all wages due, and Failed 10 pay those wages twice a month, in that employees wcrc

not paid all wages l‘or all meal periods not provided by Defendant, all wages for all rcst periods

n01 authorized and permitted by Defendant, and all wages for all hours worked.

59. Defendant’s pallcrn, practice and uniform administration 01‘ corporate policy

regarding illegal employee compensation as dcscribcd hcrcin is unlawful and creates an

entitlement, pursuant t0 Labor Code Section 218. L0 recovery by Plaintiff‘and the members 0f1hc

Class, in a civil action, of‘thc unpaid balance oflhe full amount ofwagcs owing, calculated a1 Ihc

appropriate ralc.

607 Pursuant Io Labor Codc Section I 194.2(21) (which provides that in any action under

Labor Code § I |94, an employee shall bc entitled to recover liquidated damages), the members

of‘Class scck recovery 0f liquidated damages 0n the straighbtimc portion ofuncompcnsalcd hours

ofwork (not including the overtime portion thereof) in an amount equal t0 the wages unlawfully

unpaid and interest thereon.

6 l. 'l‘hal calculation ofindividual damages For Class Members may a1 some point bc

required docs not foreclose Lhc possibility 0F taking common evidence 0n questions regarding

lhcir entitlement IO Overtime compensation. Collins v‘ Rocha (1972) 7 Cal.3d 232; l'lypolitc v‘

Carleson (1975) 52 Cal.App3d 566; Employment Development Dept. v. Superior Cour! (1981)

30 Cal.3d 256).

62. Pursuant t0 Labor Code Sections 2 I 8.6 and l 194(3) and Civil Code Section 3287,

Class Members sock recovery ofprc-judgmcnt interest 0n all amounts recovered herein.
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63. Pursuant to Labor Code Sections 21 8.5 and/or l I94, Class Members rcqucst that

thc Court award reasonable altorncys' fees and costs incurred by lhem in this action.

SECOND CAUSE OF ACTION

Failure t0 Provide Meal Periods 0r Compensation in Licu Thereof

(Against Defendant, DOES 1 through 50, and each orthem)

64. Plaintift‘and Class Members re-allcge and incorporate by reference all preceding

paragraphs oflhis complaint as though Fully scl forth hcrcin.

65. Labor Codc Sections 226.7 and 5l2 provide lhul n0 employer shall employ any

person for a work period ofmore than five (S) hours without providing a meal period ofnol lcss

than thirty (30) minutes within the fifth (51h) hour ofwork 01' employ any person fora work period

of'morc than Icn (IO) hours without u second (2nd) mcal period ofnol less than thirty (30) minutes.

66. Labor Codc Section 226.7 provides that if an employer fails to provide an

employee a mcal period in accordance with this Section, tho employer shall pay thc cmploycc onc

(l) hour 0f pay at Ihc employee’s regular rate ofcompensation for each workday that [he meal

period is not provided in accordance with this Section.

67. Defendant failed 10 schedule Plaintiff and Class Members in a manner as Io

reasonably cnsurc lhal Plaintiff and Class Members could take such meal periods within Ihc

statutory timcl‘ramc. As a result, Plaintiff and Class were often forced 10 lbrcgo their mcal

periods, work during their meal periods andfor take meal periods after the fifth (5th) hour of'lhcir

shifts. In so doing, Defendant has intentionally and improperly dcnicd meal periods 10 Plaintiff

and Class Members in violation ot‘Labor Code Sections 226.7 and 5 I 2, and other regulations and

statutes.

68. Al all times relevant hereto, Plaintiff and Class have worked morc than five (5)

hours in a workday.

69. Al all limes relevant hcrcto, Defendant failed t0 schedule Plaintiff and Class

Members in a manner so as to reasonably provide work-frcc meal periods in accordance with

Labor Code Sections 226.7 and 5 l 2.
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70. By virtue of Defendant’s failure to schedule Plaintiff and Class Members in such

a way as t0 provide a timely and/or work free meal period 10 Plaintiff and Class Members, Plaintiff

and Class Members have suffered, and will continue to suffer, damages in an amount which is

presently unknown, but which cxcccd lhc jurisdictional limits OFthis Coun and which will bc

asccnaincd according to proofat trial.

71, Plaintiff, individually and 0n bchalfofClass Members, requests recovery ofmeal

period compensation pursuant I0 Labor Code Section 226.7 for the Four (4) years prior to filing

this complaint, as well as lhc assessment ofany statutory penalties against Defendant in a sum as

provided by lhc Labor Code and/or other statutes.

THIRD CAUSE OF ACTION

Failure t0 Provide Rest Periods or Compensation in Lieu 'l‘hercof

(Against Defendant, DOES l through 50, and each 0fthem)

72. Plaintiff and Class Members re-allegc and incorporate by reference all preceding

paragraphs oflhis complaint as though Fully sct forth herein.

73. The [WC Wage Orders and Labor Code Section 226.7 provides that employers

must authorize and permit all employees l0 take rcst periods at thc rate often (I 0) minutes rcst

time per four (4) work hours 0r major fraction thereof.

74. Labor Code Section 226.7, subdivision (b) provides that if an employer Fails t0

provide an cmploycc rest period in accordance with this Section, lhc cmployer shall pay Ihc

employee onc (l) hour 01' pay at the employee's regular ratc 0f compensation for cach workday

that the rest period is r101 provided.

75. During the Class Period, Defendant did not provide Plaintiffand Class Members

with a [cn-minutc rest period For every Four (4) work hours 0r major Fraction thereof. Therefore,

Plaintiff'and Class Members wcrc n01 provided lawful rcst periods.

76. Defendant Failed and/or refused Io implement a policy by which Plaintiffand Class

Members could receive rest periods and/or work free rest periods. By and through its actions,

Defendant intentionally and improperly denied rcst periods lo Plaintiff and Class Members in

violation 0fI.ab0r Codc Sections 226.7 and 512.

.23.

FIRST AMENDED COMPLAINT



20

2]

22

24

25

26

27

77. Al all Limes relevant hcrclo, Plaintiff and Class have worked more than four (4)

hours in a workday.

78. By virtue OfIhc Defendant’s unlawful failure to provide rest periods t0 Plaintiff

and Class Members, Plaintiff and Class Members have suffered, and will continue t0 suffer,

damages, in amounts which arc presently unknown, but which exceed lhejurisdictional limits 0f

[his Court and which will bc ascertained according t0 proofat trial.

79. Plainfiff, individually and on behaif 0f employees similarly situated, requests

recovery ofrcst pcriod compensation pursuant to Labor Code Section 226.7 for the four (4) years

prior 10 filing this Complaint, as wcll as lhc asscssmcm 0F any Statutory penalties against

Defendant, and each ohhcm, in a sum as provided by the Labor Code and/or any other statutcl

FOURTH CAUSE 0F ACTION

Failure t0 Provide Accurate Itemized Wage Statements

(Against Defendant, DOES l through 50, and each 0fthcm)

80. Plainlifl‘and Class rc~allcgc and incorporate by reference ail preceding paragraphs

oflhis c0mplainl as though f'ully set Forth herein.

8 l. Labor Code Section 1174, subdivision (d) requires an employer to keep at a central

location in California, 0r at the plant or establishment at which the employee is employed, payroll

records showing lhc hours worked daily by, and Ihc wages paid to, each employee.

82. Throughout the Class Period, Defendant failed l0 maintain accurate time records.

Plaintiff and Class wcrc only required 10 input Ihcir scheduled start lime versus actual lime,

Plaintiff’s and Class Members’ time was wrongfully rounded. Plaintiff and Class werc also

required 10 record their first meal period time regardless of whether i1 was actually taken 0r not.

83‘ Dcfcndant’ failure t0 provide and maintain records required by the Labor Code

IWC Wage Orders deprived Plaintiff and Class thc ability to know, understand and question the

accuracy and Frequency 0f meal periods, and thc accuracy 0f their hours worked stated in

Dcfcndanl’ records. Therefore, Plaintiff and Class had n0 way to dispute the resulting failure 10

pay wages, all ofwhich resulted in an unjustified economic enrichment to Defendant. As a direct

result, Plaintiff and Class have suffered and continue t0 suffer, substantial losses related to the
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usc 21nd enjoyment oi‘SLIch wages, lost interest 0n such wages and expenses and attorney’s fccs

in seeking to compel Defendant 10 l‘ully perform its obligation under slate law, all t0 lhcir

respective damage in amounts according t0 proof at trial. As a result 0F Defendant’s knowing

failure [0 comply with lhc Labor Codc and applicable IWC Wage Orders, Plainlit‘fand Class havc

also suffered an injury in [hat Ihcy wcrc prevented from knowing, understanding, and disputing

thc wage payments paid to them.

84. Labor Code Section 226, subdivision (a) rcquircs an employer t0 provide

empioyccs—cither as a detachable part Ol' thc check, draft, 0r voucher paying the employcc‘a

wages, 0r separately whcn wages arc paid by personal check 0r cash—an accurate itemized wage

statement in writing showing

(I) gross wages earned, (2) total hours worked by tho employee . . .
, (4) all

deductions . ‘ , , (5) net wages, (6) thc inclusive dates OFLhe period t‘orwhich

the employee is paid, (7) the namc ofthc employee and only the last four

digits of his 0r hcr social security number or an employee identification

number other than a social security number, (8) lhc name and address ot‘lhc

legal entity that is lhc employer . . . , and (9) all applicable hourly rates in

effect during lhc pay period and corresponding number ol'hours worked at

each hourly rate by Ihc cmploycc . . . .

85. Moreover, thc [WC Wage Orders require that every employer shall kccp accurate

information with respect t0 each employee, including time records showing when each employee

begins and ends each work period, lhc total daily hours worked by cach employee and Ihc total

hours worked in each payroll period, and applicable rates ofpay.

86. Plaintiffis informed and believes Ihal Defendant willfully and intentionally failed

I0 make and/or keep records which accurately reflect lhe hours worked by Plaintiff and Class.

Specifically, Plaintiff bclicvcs that Defendant’s records d0 not accurately reflect when Plaintiff

and Class worked during lhcir mcal and rcsl periods and/or [00k untimely meal periods or worked

For hours not paid.

87. Labor Code Section 226, subdivision (e) provides that if‘an employer knowingly
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and intentionally f‘ails 10 provide a statement itcmizing, inlcr alia, the gross and net wages carncd,

Ihc total hours worked by lhc employee and [he applicable hourly overtime rates, causing the

employee injury, then the employee i3 entitled l0 recover lhc greater of all actual damages 0r

fifty dollars ($50.00) for the initial violation and one hundred dollars ($I00.00) for each

subsequent violation, up [0 four thousand dollars ($4,000.00). Plaintiffis informed and believes

lhal Defendant willfully failed t0 make 0r keep accurate records for Plaintiffand Class,

88. PlainlilTis informed and believes that Defendant’s failure to kccp accurate payroll

records, as described above, violated Labor Code Section l I74, subdivision (d) and Section 226,

subdivision (a), and the applicable IWC Wage Order(s). Pursuant t0 Labor Code Section 2699,

subdivision (0(2), Plaintiff and Class are entitled lo penalties 0f $100.00 and for lhc initial

violation and $200.00 for each subsequent violation for every pay period during which these

records and infonnation wcrc not kcpl by Defendant,

89, Plaintiff is informed and believes: that Defendant’s failure t0 kccp and maintain

accurate records and information, as described above, was willl‘u], and Plaintiff and Class arc

entitled to statutory penalties pursuant lo Labor Codc Section l 174.5.

FIFTH CAUSE OF ACTION

Failure t0 Pay Wages upon Termination 0f Employment

(Against Defendant, DOES l through 50, and cuch ()fthcm)

90, Plaintiff and Class rc-allcgc and incorporate by reference all preceding paragraphs

oflhis complaint as though fully scl forth herein.

9]. Plaintiff’s employment with Defendant cndcd on 0r about February 22, 2023.

PIaintilTand certain Class who ended their employment with Defendant during lhc Class Period,

wcrc entitled l0 bc promptly paid For 2111 hours worked, including lawful regular timc

compensation, overtime compensation, double-time compensation, and other premiums, as

required by Labor Code Sections 20] through 203. Plaintiff is also entitled t0 mcal period and

rest period premium pay in accordance with Labor Code Sections 226 and 226.7.

92. Plaintiff and Class werc not compensated for their unlawful and/or missed meal

periods and/or rest periods, and wcrc not paid proper regular time compensation, overtime
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compensation 0r doublc-timc compensation in accordance with law as a result of Defendant’s

illegal rounding practice.

93. To datc, Plaintiff and Class Members who cndcd their employment with

Defendant during the Class Period have not bccn compensated for all hours worked.

94‘ Plaintiff and thc affected Class Members scck lhc payment 0f penalties pursuant

lo Labor Code Section 203, according to proof.

9S. Plaintiff is also entitled t0 attorneys’ fees and cosxs, pursuant t0 Labor Code

Schion 1 I94, and prcjudgmcnl interest.

SIXTH CAUSE OF ACTION

Failure t0 Rcimbursc for Necessary Business Expenditures

(Against Defendant, DOES 1 through 50, and each 0f thcm)

96. Plaintiff and Class rc-allcgc and incorporate by reference all the above paragraphs

()Fthis complaint as if f‘ully alleged hcrcin.

97. California Labor Code §2802, states "An employer shall indemnify his or hcr

employee for all necessary expenditures or losses incurred by the employee in direct consequence

oflhc discharge of his 0r hcr duties."

98. Plaintif‘l‘and Class wcrc not reimbursed by Defendant for necessary expenditures

as a direct consequence OFIhc discharge 0F1hcir duties. Specifically, during thc Class Period,

Defendant rcquircd Plaintiff and Class [0 use their personal cell phones For work lo communicate

with supervisors regarding [ho work assignments. Defendant Failed lo reimburse Plaintiffand

Class for personal cell phone usage, Additionally, Defendant failed Io reimburse [’IainlifTand

Class for the masks they wcrc required t0 purchase when COVID pandemic started Plaimift‘and

Class incurred these substantial expenses as a direct result ofpcrforming thcirjob duties for

Defendant, and Defendant has l'ailcd 10 indemnify Plaintiffand Class for thcsc employment-

rclated expenses.

99. Defendant knowingly, willingly and intentionally attempted 10 offsm the cost of

doing business on Ihc Plaintifl‘and Class.

100. Defendant had a corporate practice and policy ol‘ requiring Plaintiff and Class l0

.27-

FIRS'I‘ AMENDED COMPLAINT



k.)

L4)

20

21

22

23

24

25

26

27

shoulder thc burden 0f Defendant's cost ol‘doing business by failing t0 reimburse Plaintiff and

Class For necessary expenditures, specifically requiring Plaintiff and Class 10 use their personal

col] phones, vehicles for work and t0 purchase tools.

101. Accordingly, Plaintiff and Class arc entitled l0 an award 0F “necessary

expenditures 0r losses" shall include all reasonable costs, including‘ but r101 limited 10, attorney's

['ccs and intcrcsl.

SEVEN'I‘H CAUSE OF ACTION

Unfair Business Practices

(Against Defendant, DOES l through 50, and each 0fthcm)

102. I’lainlif‘t‘and Class rc-allcgc and incorporate by reference all preceding paragraphs

ol‘this complaint as though fully sct forth hcrcin.

103. Business and Professions Code Section 17200 ct seq. (also referred t0 herein us

lhc “Unfair Business Practices Act" 01‘ “Unfair Compctition Law”) prohibits unfair competition

in lhc form ofany unlawful, unfair 0r fraudulent business act 0r practice.

I04. Business and ProfessiOnS Code Section 17204 allows “a person who has suffered

injury in fact and has lost money or properly as a result 01"th unfair competition" l0 prosecute a

civil action for violation ofthc Unfair Competition Law (“UCL”).

105. Labor Code Section 90.5, subdivision (a) slates that it is thc public policy of‘

California t0 vigorously enforce minimum labor standards in ()rdcr t0 ensure employees arc not

required t0 work under substandard and unlawful conditions, and [0 protect employers who

comply with the law from those who attempt t0 gain competitive advantage at the cxpcnsc ofthcir

workers by failing t0 comply with minimum labor standards.

106. Beginning a1 an exact date unknown 10 Plaintiff, but at least since [he dale four (4)

years prior to the filing 01‘ this lawsuit, Defendant has commiucd acts 0f unfair competition as

defined by lhc Unfair Business Practices Act, by engaging in Ihc unlawful, unfair and fraudulent

business practices and acts described in this Complaint including but not limited t0 violations of

Labor Code Sections 201-204, 210, 226.3, 558, I I745, 1197.1, 2802, 2699(D(2) as well as othcr

SIaILIICS.
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107, Tho violations of these laws and regulations, as well as 0f the fundamental

California public policies protecting workers, scrvc as unlawful predicate acts and practices lbr

purposes of Business and Professions Code Section 17200 ct scq.

108. The acts and practices described above constitute unfair, unlawful and fraudulent

business practices, and unfair competition, within lhc meaning 0f Business and Professions Code

Section 17200 ct seq. Among other things, the acts and practices have Ibrccd Plaintiff and other

similarly situated employees lo labor For many consecutive hours without receiving lhe meal and

rest periods and overtime compensation t0 which they arc entitled by law, while enabling

Defendant l0 gain an unfair competitive advantage over law-abiding employers and competitors.

109. As a rcsull ol‘ Dcfbndant’s acts, Plaintiff and Class Members have suchrcd injury

in fact in being dcnicd their statutorily cntitlcd mcal and rest periods and full compensation for

hours worked.

1 10. AS a direct and proximate result oflhc aforementioned acts and practices, Plaintiff

and Class have suffered lost wages in an amount to be proven at trialV

ll l. Business and Professions Code Section 17203 provides that a court may make

such orders orjudgmcnls as may bc necessary to prevent thc usc or employment by any person

0F any practice which constitutes unfair competition. Injunctivc rclicf is necessary and

appropriate l0 prcvcm Defendant from repeating its unlawful, unfair and fraudulent business acts

and business practices alleged above.

l 12. Business and Professions Codc Section |7203 provides that lhc Court may restore

10 any person in interest any money 0r propcny that may have bccn acquired by moans OI'SUCh

unfair competition. Plaintiff and Class arc entitled 10 restitution pursuant to Business and

Professions Code Section 17203 for all wages and payments unlawfully withheld from

employees, including thc fair value OFthc mcal and rest periods taken away from them during the

f‘our-ycar period prior 10 Ihc filing oflhis Complaint, as well as for all expenses 0r losses incurred

by Plaintiff and Clasa in direct consequence oflhc discharge ofhis 0r hcr duties, or ot'his 0r hcr

obcdicncc Io the directions 0fthc employer.
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113. Business and Professions Codc Section 17202 provides, “Notwithstanding Section

3369 0f the Civil Code, Specific 0r preventative relief may be granted 10 enforce a penalty,

forfeiture, 0r penal law in 21 case ofunfair competition.” Plaintifl'and Class arc entitled to enforce

all applicable penalty provisions ofthc Labor Code pursuant L0 Business and Professions Code

Section 17202.

114. Plaintiff‘s success in this action will enforce important rights affecting public

interest, and in that regard, Plaintiff sues 0n bchalt'oi‘thc general public, as wcll as herself‘and

Other similarly situated employees. Plaintiff and Class sock and arc entitled 10 restitution, Civil

pcnallics, declaratory and injunctivc relief, and all other equitable rcmcdics owing them.

115. Plainlifl‘hcrcin takes upon himself'cnfbrccmcnt ot‘thcsc laws and lawful claims.

'l‘hcrc is a financial burden involved in pursuing [his action. Tho action is seeking 10 vindicate a

public right, and il would bc against the interests ofjusticc lo penalize Plaintiffby forcing hcr t0

pay allorneys' fees from lhc recovery in this action. Attorneys‘ Fees are appropriate pursuant l0

Code ofCiviI Procedure Scclion |02l.5 and otherwise.

EIGHTH CAUSE OF ACTION

Violation nfCalifornia Private Attorneys General Act 0f 2004, Labor Codc §§ 2698 ct seq.

(Against Defendants, DOES l through 50, and each 0f them)

1 16. Plaintiff rc-allcgcs and incorporates by reference all preceding paragraphs herein,

as iffully alleged herein.

117. Plaintiff seeks recovery 0f penalties under the Labor Code Private Attorney

General Act 0f2004 (“PAC}A.”) (Labor Code sections 2698 ct seq.)

| l8. I’AGA permits an “aggrieved employee” t0 recover penalties 0n bchall‘ oi‘

himself/hersclfand olhcr employees subject l0 violations oflhc Labor Code, including violations

ofscctions 20l-204, 226, 226.7, 510, 512, 1174, H94, and 2802, as well as the applicable Wage

Order.

119. Plaintiff is informed and bclicvcs Defendants at all relevant times employed onc

0r more employees,

120. For those code sections that provide for the recovery ofcivil penalties, Plaintiff
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will seek 0n behalf 0f all aggrieved employees those penalties. For those sections 0F the Labor

Code that do not specifically provide for civil penalties, Plaintiff will scck civil penalties ofonc

hundred dollars (3100.00) for each aggrieved cmploycc pcr pay period for tho initial violation

and two hundred dollars ($200.00) for cach aggrieved cmploycc pcr pay period for each

subsequent violation pursuant I0 Labor Code section 2699, subdivision (f).

121. Section 2699, subdivision (a) provides that civil penalties may bc “recovered

through a civil action brOughl by an aggrieved employee on bchalfofhimsclfor hcrscll‘and other

currem or former employees,” (Code Civ. Prue, §2699, subd. (21).) Section 2699, subdivision (g),

provides that an employee who prevails in a civil action under section 2699 shall be entitled lo an

award ofrcasonabie allomcys’ fees and costs.

122. The State of California, Plaintiff and aggrieved employees arc, therefore, entitled

Lo civil penalties, attorneys’ fccs and costs, according l0 proof.

PRAYER FOR RELIEF

Plaintiff, individually, and 0n bchalfof‘all Others similarly situated only with respect l0

lhc class claims, prays for rcIicfand judgment against Defendant as follows:

Class Certification

l‘ That this action be certified as a class action with respect t0 the First, Second,

Third, l50urll1, Fifth, Sixth and Seventh Causes ofActjon;

2. That Plaintiff be appointed as tho representative 0fthc Class; and

3. That counsel for Plaintiff bc appointed as Class Counsel.

As l0 111C l’irst Cause ofAction

4. 'I’hat the Court declare, adjudgc and decree lhal Defendant violated California

Labor Code §§ 204, 5 10, 55], 552, ll94, 1198 and applicable [WC Wage Orders by

willfully failing to pay all wages due;

5. For general unpaid wages as may be appropriate;

6A For prc-judgmcnl interest 0n any unpaid compensation commencing From lhc
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dale such amounts wcrc due;

7. l70r liquidated damages;

8. For reasonable atlorneys’ Fees and For costs ofsuit incurred herein pursuant lo

California Labor Codc§ 1194(21); and,

9, For such other and further rclicfas thc Court may dccm equitable and

apprOpriatc.

As t0 the Second Cause ofAction

IO. That lhc Court declare, adjudgc and dccrcc that Defendant violated California

Labor Codc §§ 226.7 and 512, and lhc IWC Wage Orders;

1 I. For unpaid meal period premium wages as may be appropriate;

12. For pre-judgmcnt interest 0n any unpaid compensation commencing from Ihc

dale such amounts were due;

l3. For reasonable attorneys’ I‘ccs under California Code ofCivi] Procedure §

102 l .5, and for costs ofsuil incurred herein: and

l4. For such other and further I'clicfas thc Court may dccm equitable and

appropriate.

As to thc Third Cause ot‘Action

15. 'I‘hat lhc Court declare, adjudgc and decree that Defendant violated California

Labor Code §§ 226.7 and 5l2, and the IWC Wage Orders;

[6. For unpaid rest period premium wages as may bc appropriate;

l7, For pI'c-judgmcnt inlcrcsl on any unpaid compcnsation commencing from the

date such amounts wcrc duc;

I8 For rca50nab|c attorneys” fees under California Code ot‘Civil Procedure §

1021.5, and for costs ofsuil incurred herein; and

l9. For such other and Funhcr relief as the Coun may deem equitable and

appropriate.
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As t0 tho Fourth Cause ofAction

20. That tho Court declare, adjudgc and dccrcc that Defendant violated lhc record

keeping provisions ofCalifomia Labor Codc § 226(u) and applicable IWC Wage Orders,

and willfully failed to provide accurate itemized wage statements thereto;

21. For penalties and actual damages pursuant 10 California Labor Codc § 226(0);

22. For injunctivc rclicl‘lo cnsurc compliance with this Section, pursuant 10

California Labor Code § 22601);

23, l’or reasonable atlorneys’ fees and for costs ofsuit incurred herein; and

24, I’Or such other and further rcliefas the Court may dccm equitable and

appropriate.

A3 lo lhc Fifth Cause oFAction

25. 'l‘hal the Court declare, adjudge and decree that Defendant violated California

Labor Code §§ 20], 202, 203 by willfully Failing t0 pay all compensation owed at the time

OFICrminalion oi‘thc employment;

26. For statutory wage penalties pursuant lo California Labor Code § 203 For [brmcr

employees who have |ch Defendant’s employ;

27. For prc-judgment interest on any unpaid wages from thc date such amounts were

due;

28. I’or reasonable atlorneys’ Fees and for costs ofsuit incurred hcrcin; and

29. For such other and further rclicfas thc Court may deem equitable and

appropriate.

As to the Sixth Cause of'AClion

30. That the Court declare, adjudge and dccrcc that Defendant violated Labor Code §

2802 and Ihc [WC Wage Orders;

3 l. For general unpaid wages 21nd reimbursement ol‘busincss expenses as may bc

appropriate;
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32‘ For prc-judgmcnl inlcrcst 0n any unpaid compensation commencing f‘rom the

dale such amounts were due;

33‘ For reasonable altorncys’ fees and For costs ofsuil incurred herein; and

34. For such other and further rclicfas the Court may dccm equitable and

appropriate.

As t0 Ihc Seventh Cause ofAclion

35. That lhc Court declare, adjudge and decree that Defendant violated California

Business & Professions Code §§ 17200, c! seq. by Failing to pay wages for all hours worked,

failing to provide meal periods, failing to maintain accurate records of meal periods, failing

10 authorize and permit rcsl periods, and failing 10 maintain accurate records ot‘all hours

worked and mcal periods, failing 10 Furnish accurate wage statements, and failing l0

indemnify necessary business expenses;

36. For restitution ofunpaid wages to Plaintiff‘and all Class Members and

prejudgmcm interest from lhc day such amounts wcrc duc and payable;

37. For the appointment Ora rcccivcr t0 rcccivc, manage and distribute any and all

Funds disgorgcd From Defendant and determined to have been wrongfully acquired by

Defendant as a result ofviolalions ofCalifornia Business & Professions Codc §§ 17200 e1

seq;

38. For reasonable attorneys" f'ccs and costs oi'suil incurred herein pursuant t0

California Code Of‘Civi] Procedure§ 1021.5;

39. For injunctivc rclicflo cnsurc compliance with this Section, pursuant 10

California Business & Professions Code §§ 17200, e! seq; and,

40. For such other and further rcliefas the Court may dccm equitable and

appropriate.

As t0 tho Eighth Cause ofAclion
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4 1. That lhc Court declare, adjudge and decree that Defendants violated the

California Labor Code b)! failing to pay wages for all hours worked, failing lo provide mcal

periods, failing t0 maintain accurate records 0f meal periods, failing l0 authorize and permit

rest periods, failing I0 maintain accurate records ofalI hours worked and meal periods,

failing to indemnify necessary business expenses, failing t0 pay final wages at termination,

and Failing to furnish accurate wage statements;

42‘ For all civil penalties pursuant to California Labor Code § 2699, ct seq, and all

other applicable Labor Codc provisions;

43. For reasonable attorncys’ I‘ccs and costs ofsuil incurred hcrcin pursuant l0

California Labor Code § 2699;

44. For such other and further rclicf as thc Court may dccm equitable and

appropriate.

As L0 all Causes ofAclion

4S. For any additional rclicfthat thc Court deems just and proper.

Dalcd: Juno 7, 2023 'I‘UNYAN LAW, APC

Liiit 'l‘unyan

Artur Tunyan

Attorneys for PlaintiI‘t‘JFSUS GAIJVAN
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DEMAND FOR JURY TRIAL

PIainIifl‘JESUS GALVAN hereby demands ajury trial 0n all issues so triablc.

Dated: June 7, 2023 TUNYAN LAW, PAC

l,ilil Tunyan
Artur Tunyan

Attorneys for Plair1tiffJESUS GALVAN
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TUNYAN LAW
lilit Tunyan, Esq.

1336 Rossmoyne Avenue,

Glendale, CA 91207

Tel: (323) 410-5050

ItunyanggtUflyanlaW£0m

March 30, 2023

VIA ONLINE SUBMISSION
Labor & Workforce Development Agency
Attn. PAGA Administrator

1515 Clay Street, SIC. 801

Oakland, CA 946|2

PAGAfilings(a}dir.ca.gov

VIA CER'I‘IFIED MAIL
Return Receipt Requested
Western Sky Dairy, LLC
[850] Old River Road
Bakersfield, CA 93311

VIA CER'I‘IFIED MAIL
Return Receipt Requested
Agent for Service of‘ Process for

Western Sky Dairy, LLC
Barry L Goldncr
10000 Stockdalc l-Iighway Suite 200
Bakersfield, CA 93311

NOTICE 0F LABOR CODE VIOLATIONS PURSUANT 'I'O

LABOR CODE SECTION § 2698 ET SEQ.

Re: Jesus Galvan v. I'Veslern Sky Dairy, LLC

'l‘o Whom It May Concern:

Please be advised lhal my office has bccn retained by Jesus Galvan (“Plaintiff") lo pursue a

Labor Code Private Attorney General Act (PAGA) representative action (Cal. Lab. Code §§

I



2699, e! seq.) against his former employer Western Sky Dairy, I,I,C (“Defendant"). The purpose

0f'tl1is lcttcr is to comply with PAGA and scl fonh Ihc facts and theories ofCaliFomia Labor

Code violations which Plaimiffalleges Defendant engaged in with rcspcct t0 Plaintiff and all 0f

Defendant‘s aggrieved employees.

Plainlifl‘wishcs l0 pursue a PAGA representative action 0n bchalfofhimselfas an aggrieved

employee, 0n bchall‘ot‘thc Stale oI‘CaliI‘omia, and on bchalfofall other current and former

aggrieved employees who worked For Defendant in California as an hourly paid, non—cxcmpl

employee at any lime within the applicable statutory period (hereafter, thc “Aggricvcd

Employees").

Plaintiff and Ihc Aggrieved Employees 0f1)efendant suffered thc Labor Code violations

described below

Factual Background Regarding Plaintiff's Emnlovmcnt with Defendant

Defendant owns and operates an industry, business, and establishment within the Slate of

California, including Kern County. As such, Defendant is subject to the California Labor Code

and lhc Wage Orders issued by the Industrial Welfare Commission (“IWC”).

Plaintiff worked for Defendant as a milkcr From approximately May 20W lo March 24, 2023,

primarily in Kern County. Defendant classified Plaintiff‘as non-exempt from ovcrtimc‘ During

lhc Lime period that Plaintiff was employed by Defendant, l’IainliIlepicaIly worked 6 days per

wcck, and bctwccn 9 Io 12 hours each workday.

Throughout Plaintiff‘s employment, Defendant committed numerous labor code violations under

slate law. As discussed below, Plaintiff‘s experience working for Defendant was typical and

illustrative.
‘

Failure t0 Pay for All lIours Worked, Including Overtime

Under Caliibmia law, an employer must pay for all hours worked by an employee. “Hours

worked” is the lime during which an employee is subject t0 thc control ofan employer and

includes all lhc Lime [he employee is suffered or permitted to work, whclhcr 0r not required lo d0

30‘

In addition, Labor Code § 5 I 0 provides that employees in California shall not bc employed more

[ham eight (8) hours in any workday or {0113/ (40) hours in a workweek unless they rcccivc

additional compensation beyond their regular wages in amounts specified by law.

Labor Code §§ 1194 and 1198 also provide that employees in California shall not bc employed

more lhan eight hours in any workday unless they receive additional compensation beyond their

regular wages in amounts specified by law, Additionally, Labor Code § l 198 states that thc



employment of an employee for longer hours than lhosc I'lxcd by lhc Industrial Welfare

Commission is unlawful.

'I‘ht‘oughoul lhc statutory period, Defendant maintained a policy and practice 0f Failing l0 pay

Plaintiffand the Aggricvcd Employees For all hours worked including straight timc wages and

overtime wages. Defendant regularly used a system oflimc rounding in a manner that resulted,

over a period OfLimc, in failing t0 compensate Plaintifl‘and the Aggrieved Employees properly

for all the Iimc they have actually worked, cvcn though thc realities of Defendant's operations arc

such [hat il is possible, practical, and Feasible l0 count and pay for work lime 10 lhc minute.

Accordingly, Defendant frequently paid Plaintiff and the Aggrieved Employees less than all their

work timc~ Some oflhis unpaid work also should have been paid at the overtime rate.

'I‘hroughoul the statutory period, Defendant also Failed 10 maintain accurate time records and

l‘alsified Plaintiff‘s and the Aggrieved Employees’ lime records. Defendant maintained a policy

and px‘aclicc ofrcquiring I’laimiff‘and lhc Aggricvcd Employees 10 pcrlbrm work “off-thc-

clock”. but Plaintiff and tho Aggricvcd employees wcrc only required l0 input their scheduled

start lime dcspilc thc fact [hat they would arrive carlicr than their scheduled start time l0 perform

some prcparalony work likc turning on the machines 21nd other preparatory work. Additionally,

Plainlil‘f‘and the Aggricvcd Employees were required l0 arrive earlier than their scheduled ahift

slam t0 make surc they have enough timc to clock in t0 work 0n Iimc without waiting in linc with

other employees using a single tablet in thcirjobsitc to clock in 10 work Oflcn limes, Plaintiff

and the Aggricvcd lhnployccs wcrc also required lo clock out For their first meal period and

continue working. In maintaining a practice ofnol paying all wages owcd, Defendant failed I0

maintain accurate records oflhc hours Plaintiff and thc Aggricvcd Employees worked.

As a result, Defendant is liable t0 Plaintiffand the Aggricvcd Employees for the civil penalties

provided for in Labor Code §§ 210, 558, 1197.1, and 2699039) for failing t0 pay For all hours

worked, including overtime.

Failure t0 Provide Meal Periods

Under California law, employers have an affirmative obligation to rclicvc employees Of'aII duly

in order to take Ihcir first 30-minute, duly~frcc meal periods n0 Ialcr than lhc start ofsixlh hour

ofwork in a workday‘ and t0 allow employees t0 take their second 30-minute, duty-Frcc meal

pcriod no Ialcr than Illc start 0f lhc eleventh hour ofwork in Ihc workday. Further, employees

arc entitled 10 be paid one hour ofadditional wages for each workday thcy wcrc not provided

with all required meal pcriod(s).

Despite these legal requirements, Defendant wrongfully failed t0 provide I’lainlil‘l'and Ihc

Aggricvcd Employees with legally compliant mcal periods. Defendant regularly required

Plaintiff and thc Aggricvcd Employees to work in cxccss of fivc consecutive hours a day without

providing a 30-minute, continuous and uninterrupted, duly-frcc meal period for every five hours

of work, 0r without compensating Plaintiffand the Aggricved Employees for meal periods that

b)



wcrc not provided by thc cnd of'thc fifth hour ot‘work or Icnlh hour ofwork. Defendant did not

adequately inform Plaintiff and the Aggricvcd Employees ortheir right lo lake 21 meal period by

[he cnd oflhc fifth hour ofwork, or, for shifts greater than tcn hours, by thc end of‘lhc Icmh hour

ofwork. Moreover, Defendant did not have adequate written policies 0r practices providing

meal periods for Plaintiffs and thc Aggricvcd Employees, nor did Defendant have adequate

policies 0r practices regarding Ihc timing ol‘mcal periods. Plaintiffs and the Aggrievcd

Employees would Often limes miss [heir mcal periods, have interrupted or short meal periods.

I’laimiITand lhc Aggricvcd Employees would often Limes lake their first meal periods late,

sometimes even after Ihc seventh hour ofwork or clock out for mcal period but continue working

sincc lhcir supervisors would instruct them t0 takc meal periods one by onc l0 make surc Ihc

work OFthC machines is never stopped 0r interrupted. In those occasions when Plaintiffs and lhc

Aggricvcd Employees had an opportunity I0 lake [heir lirsl mcal periods, Defendant wrongfully

required Plaintiffs and lhe Aggricved employees t0 combine their 30-minute first mcal periods

with [heir first rest periods and have onc 45- minute combined meal and rest break instead 0f

taking separate meal periods and separate rest periods. When Plaimiff and lhc Aggrieved

Iimployccs worked more than tcn hours they have ncvcr bccn authorized or lakcn their second

meal periods. Accordingly, Defendant‘s policy and practice was 10 not provide meal periods l0

Plaintiffs and the Aggricvcd Employees in compliance with California law.

Plziinliffand lhc Aggricved Employees arc thus cntitlcd to bc paid onc hour ofudditional wages

For each workday hc or she was not provided with all required meal pcri0d(s). Defendant,

however, regularly Failed Lo pay Plaintiffand lhc Aggricvcd Employees tho additional wages l0

which lhcy were entitled For meal periods and that wcrc not provided.

As a result, Dcf‘cndanl is liable 10 Plaintiffand the Aggricvcd Employees For thc civil penalties

provided I'or in Labor Code §§ 210, 558, 21nd 2699(f)(2) For failing 10 provide meal periods and

pay meal period premium wages.

Failure t0 Authorize and Pcrmil Rest Periods

limploycrs arc required by California law to authorize and permit breaks 0f 10 uninterrupted

minutes for each four hours oi‘work 0r major fraction 01" four hours (ch morc than two hours).

Thus, for cxamplc, ifan employee's work lime is 6 hours and Len minutes, the cmploycc i3

entitled 10 two rcsl breaks. Each failure l0 authorize rest breaks as so required is itselfa violation

ofCalilbmia’s rest brcak laws.

Defendant, however, wrongfully failed 10 authorize and permit I’lainliffand Ihc Aggricvcd

Employees t0 take timely and duty-frcc rcsl periods. Defendant regularly required Plaintiff and

Ihc Aggricvcd limployccs lo work in excess 0f four consecutive hours a day without Defendant

authorizing and permitting them 10 lake a l0 minute, continuous and uninterrupted, rcsl period

for cvcry four hours ofwork (0r major fraction offour hours), or without compensating Plaintiff

and 111C Aggricvcd limployccs for rest periods that were not authorized or permitted. Defendant



did not adequately inform Plaintiff and Ihc Aggricvcd Iimployccs oflhcir right t0 take a rest

period. Moreover, Defendant did nol have adequate policies 0r practices permitting 0r

authorizing rcsl periods lbr Plaintiffs and tho Aggricvcd Employees, nor did Defendant have

adequate policies 0r practices regarding thc timing ofrcst periods. Defendant did not schedule

rCSL periods every Four hours 0r a major fraction. Plaintiffand lhc Aggricvcd Employees wcrc

instructed 10 make sure lhc work oflhe machines is not stopped 0r interrupted Instead,

Defendant wrongfully required PIaintiffs and the Aggricvcd cmployccs t0 take only one rcsl

period during [heir shift, 10 combine Ihcir 30-minute first meal periods with their first rest

periods 21nd to lake combined one 45-minute first meal and rcsl brcak instead of‘taking scparatc

mcal periods and separate rcsl periods. Plaintiffs and Ihc Aggricved Employees have never been

authorized and taken their second and third rest periods when they worked shifts ol‘cight hours

0r longer. Accordingly, Defendant's policy and practice was for Plaintiffand Ihc Aggricvcd

Employees t0 work through rcst periods and l0 not authorize 01‘ permit them t0 lake any rest

periods,

Plaintiff and the Aggricvcd Employees arc thus cntillcd 10 bc paid one hour oraddilional wages

for each workday hc or sllc was not authorized and permitted [0 takc all rcquircd rcsl pcri0d(s).

Defendant, however, regularly failed 10 pay I’Iainliffand the Aggricvcd Employees tho

additional wages t0 which they wcrc entitled for rcsl periods and that they were not authorized

21nd permitted lo tukc.

As a result, Defendant is liable 10 Plainlil‘f'and Ihc Aggricvcd Employees for the civil penalties

provided for in Labor Code §§ 210, 558, and 2699(f)(2) for Failing [0 authorize and permit rcst

periods and pay rcsl period premium wages.

Failure to Maintain Accurate Records 0f Hours Worked

Plaintiff seeks penahies under Labor Codc§ I l74(d). Pursuant 10 Labor Code § l I745, any

person, including any entity, employing labor who willfully Fails t0 maintain accurate and

compicte records required by Labor Codc§ 1174 is subject t0 a penalty undcr§ 1174.5.

Pursuant l0 lhc applicable IWC Order § 7(A)(3), every employer shall kccp limc records

showing when thc employee begins and ends each work period. Mcal periods and total hours

worked daily shall also bc recorded,

Dcfbndam, however, l'ailcd t0 maintain accurate records ofhours worked and all meal periods

taken or missed by Plaintiffand the Aggricvcd Employees.

Throughout Ihc statutory period, Defendant failed to maintain accurate time records. Plaintiffand

the Aggricvcd employees wcrc only required 10 inpul their scheduled start time versus actual

time, Plaintiff‘s and the Aggricvcd Iimployccs’ time was wrongfully rounded. Plaintiff and thc

Aggricvcd Employees were also required t0 record their first meal period limo regardless 0f

whether i1 was actually taken 0r nol.



Defendant’s failure 10 provide and maintain records required by the Labor Code IWC Wage

Orders deprived Plaintiff and Ihc Aggricvcd Employees the ability L0 know, understand and

question thc accuracy and frequency ol‘mcal periods, and lhc accuracy oflhcir hours worked

slated in Defendant” records. Therefore, Plaintiff‘and thc Aggricvcd Employees had n0 way t0

dispute Ihc resulting failure to pay wages, all 0f which resulted in an unjustified economic

enrichment to Defendant. As a direct result, Plaintiff and thc Aggricvcd Employees have

suffered and continue t0 suffer, substantial losses related l0 the use and enjoyment ofsuch

wages, Iosl interest on such wages and cxpcnscs and attorney‘s Fccs in seeking t0 compel

Defendant [0 fully perform its obligation under state law, all Io their respective damage in

amounts according t0 proofat trial, As a result 0f Defendant’s knowing failure t0 comply with

lhc Labor Code and applicable [WC Wage ()rders‘ Plaintiffzmd [he Aggricvcd Employees have

also suf‘l‘crcd an injury in that they wcrc prcvcnlcd from knowing, understanding, and disputing

lhc wage payments paid 10 thcm,

As a result, Defendant is liable t0 Plaintiff and thc Aggricvcd Employees for lhc civil penalties

provided for in Labor Code § I I745 f‘or failing t0 maintain accurate records ofhours worked

and meal pcriods.

Failure t0 Reimburse and Indemnify Expenses

California Labor Codc § 2802 rcquircs employers t0 reimburse employees for [heir necessary

expenditures and losses incurred as a direct consequence of‘tlmc discharge oflhcir duties 0r 0F

their obedience 10 tho directions ofthc employer.

'l‘hroughout lhc statutory period, Defendant wrongfully required Plaintiffand the Aggricvcd

Employees Lo pay expenses that they incurred in direct discharge OFIhcir duties f‘or Defendant

without reimburscmcm. Defendant required l’lainlil‘fand the Aggricvcd Employees l0 use their

personal cell phones For work 10 communicate with supervisors regarding lhc work assignments.

Defendant failed 10 reimburse Plaintil‘f'and Ihc Aggricvcd Employees for personal ccll phone

usage. Additionally, Defendant Failed l0 reimburse Plaintiff and lhc Aggricvcd Employees f'or

the masks they wcrc required 10 purchase when COVlD pandemic stained. Plaintiffand the

Aggricvcd Employees incurred these substantial expenses as a direct result ofpcrforming their

job duties for Defendant, and Defendant has failed t0 indemnify Plaintiff and lhc Aggricvcd

lhnployccs l‘or lhcsc 0111ploymcn1-rclatcd cxpcnscs.

Failure t0 Timelv Pay All Wages at Termination

Labor Codc §§ 20] and 202 provide that ii'an employer discharges an employee, the wages

camcd and unpaid a1 lhc Iimc ofdischargc arc duc and payable immediately, and that ifan

employee voluntarily leaves his 0r 1101‘ employment, his 0r her wages shall become due 21nd

payable nol lalcr than scvcnly—lwo (72) hours lhcrcaflcr, unless the employee has given seventy-

lwo (72) hours previous notice ofhis 0r her inlcnlion 10 quit, in which case the employee is

entitled l0 his 0r her wages at lhc timc ofquitting.

6



Within lhe applicable statute oflimilalions, the employment 0f Plaintiff and many other

Aggricvcd Employees cndcd, i.c. was terminated by quitting or discharge, and the employment

of‘othcrs will be. However, during the relevant time period, Defendant Failed, and continues t0

fail t0 pay Plaintiffand terminated Aggrieved Employees, without abatement, all wages required

Lo bc paid by Labor Code sections 20! and 202 cithcr at the time ofdischargc, or within seventy-

two (72) hours ot'thcir [caving Defendant’ employ. 'l‘hcsc unpaid wages include wages for

unpaid work time (including minimum and straight lime wages), missed meal periods, and

missed rcsl periods.

Defendant’s conduct violates Labor Code §§ 201 and 202.Labor Code § 203 provides that ifan

employer willfully fails 10 pay wages owed, in accordance wilh sections 20] and 202, then [hc

wages ofthc employee shall continue as a penalty wage from lhe due date, and a1 lhc same rale

until paid or until an action is commenced; but thc wages Shall not continue for more than thirty

(30) days‘

Accordingly, Plaintiff‘zmd Ihc Aggricvcd Employees arc cnlillcd 10 recover From Defendant their

additionally accruing wages for each day Ihcy wcrc not paid, a1 their regular hourly rate 0f pay,

up Io 30 days maximum pursuant lo Labor Code § 203.

M01'00vcr, Defendant is liable Lo Plaintiffund Ihc Aggrievcd Employees for Ihc civil penalties

provided for in Labor Codc § 2699(f)(2) for failing t0 timely pay all wages al termination.

Failure t0 Furnish Accurate Itemized Wage Statements

Labor Code § 226(a) provides that every cmploycr shall Furnish each of'his or her employees an

accurate itemized wage statement in writing showing nine picccs 0f information, including: (I)

gross wages camcd, (2) total hours worked by [he employee, (3) the number ofpiccc-ratc units

camcd and any applicable piece rate ifthe employee is paid 0n a piccc-ratc basis, (4) all

deductions, provided that all deductions made 0n written orders 0fthc cmploycc may bc

aggregated and shown as one item, (5) ncl wages camcd, (6) tho inclusive dates oflhc period For

which thc employee is paid, (7) Ihc name oflhc employee and thc last four digits ofhis or her

social security number or an employee identification number olhcr than a social security number,

(8) [he name and address oflhc legal entity that is thc employer, and (9) all applicable hourly

rates in effect during Ihc pay period and thc corresponding number of hours worked at cach

hourly rate by the employee. An cmploycc is presumed l0 sul‘f‘cr an injury iflhis information is

missing. [,ab. Code § 226(c)(2)(B)(iii).

'l‘hc statute Further provides: “An cmploycc suffering injury as a rcsull Ofa knowing and

intentional failure by an employer to comply with subdivision (a) is cnlilled t0 recover the

greater ofull actual damages 0r fifty dollars ($50) for Ihc initial pay period in which a violation

occurs and one hundred dollars ($l00) pcr cmploycc for each violation in a subsequent pay

period, not lo exceed 2m aggregate penalty 0f four thousand dollars ($4,000), and is entitled t0 an

award Ofcosts and reasonable attorney‘s I‘ccs.” Lab. Code § 226(c)(1).
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Defendant intentionally and willfully failed lo provide employees with complete and accurate

wage statements. The deficiencies include, among other things, f'ailurc I0 correctly list gross

wages earned, and the Failure Io list lhc lruc nct wages carncd, including wages For meal periods

that wcrc n01 provided in accordance with California law, wages For rest periods that werc n01

authorized and permitted t0 lake in accordance with California law, and correct wages camcd for

all hours worked. Moreover, during some pay periods Defendant failed t0 state thc hourly rate,

Ihc total hours worked, thc pay period beginning and end date in the wage statements at all.

As a rcsull ochfcndzml violating Labor Code § 226, Plaintiffand similarly Aggricvcd

Employees suffered injury and damage 10 their statutorily protected rights.

Accordingly, Plaintiff and similarly Aggrievcd Employees arc entitled t0 rccovcr from

Defendant the greater OFthcir actual damages caused by Defendant‘s failure to comply with

Labor Code § 226(a), or an aggregate penalty not exceeding $4,000 dollars pcr employee.

Moreover, Defendant is liable 10 l’lainlifl‘and lhc Aggrievcd Employees for the civil penalties

provided for in Labor Code § 226.3 for failing t0 furnish accurate itemized wage statements,

Failure t0 Pay All Ea rncd Wages Twice Per Month

Based 0n its failure Io pay Plaintiffand lhc Aggrieved Employees for all wages as discussed

above, Defendants also violated Labor Code § 204.

Labor Code § 204 requires employers t0 pay employees all earned wages two Limes pcr month

on days designated in advance by tho employer as lhc regular paydays. Labor performed bctwccn

the lst and 15111 days, inclusive, oFany calendar month shall bc paid For between the l6th and thc

26th day ofthc month during which the labor was performed, and labor performed between the

16111 and lhc last day, inclusive, of‘any calendar month, shall be paid for between thc lst and

lOIh day ofthc following month. Lab. Code § 204(3). Thc requirements ol'this section shall be

deemed satisfied by tho payment ol‘wagcs for wcckly, biweekly, 0r scmimonlhly payroll iflhc

wages arc paid not more lllan seven calendar days following Ihc close oflhc payroll period. Lab.

Code § 204(d).

'I‘hroughout Ihc statute 0f limitations pcriod applicable 10 this cause ot‘action, employees wcrc

also cnlillcd 10 be paid twice a month at their regular rates, including all meal period premium

wages owed, rest period premium wages owed, and wages owed for hours worked. I-lowcvcr,

during all such times, Defendant systematically failed and refused 10 pay lhc employees all

wages duc, and failed t0 pay those wages twice a month, in that cmployccs wcrc n01 paid all

wages for all mcal periods n01 provided by Defendant, all wages for all r051 periods not

authorized and permitted by Defendant, and all wages for all hours worked. As a rcsull,

Defendant owc cmployccs the legally required wages for unpaid wages, and l’Iainlil‘l‘and lhc

Aggricvcd Employees suffered damages in those amounts.



Moreover, Defendant is liable t0 Plaintiffand the Aggricvcd Employees for Ihc civil pcnaitics

provided for in Labor Code § 210 For failing lo pay all earned wages twice per month.

ActiOn for Civil Penalties Under PAGA

In light 0fthc above, Plaintiffallcgcs that Defendant violated thc following provisions ol'thc

Labor Code with respect l0 the Aggrievcd Employees:

1.

7.

8.

Labor Code § 204, 510, 1194, 1197: and 1198 by failing t0 pay for all hours worked,

including minimum wages, straight timc wages and ovcnimc wages;

Labor Code § 226.7, 5 12 and applicable Wage Orders by Failing 10 provide mcal

periods;

Labor Code § 226.7 21nd applicable Wage Orders by Failing {0 authorize and permit

rcsl periods;

Labor Codc § l 174.5 and applicable Wage Orders by failing 10 maintain accurate

records ofhours worked and meal periods taken or missed;

Labor Code § 2802 by Failing 10 reimburse and indemnify employees for expenses

21nd losses in the direct consequence and discharge ol‘lhcir duties;

Labor Code §§ 201 t0 203 by willfully failing t0 pay all wages owed at termination;

Labor Code § 226 by failing 10 provide accurate itemized wage statements; and

Labor Code § 204 by failing Io pay all camcd wages two Iimcs pcr month.

Therefore, 0n bchalt‘ofall Aggrieved Employees, Plaintiff sccks applicable penalties related to

the violations alleged above pursuant t0 thc PAGA. 'l‘hcsc include, but are not limited 10,

penalties under Labor Code §§ 210, 226.3, 558, 1174.5, I l97.l, 2802, and 2699(D(2).

Plaintiffhas placed Defendant 0n notice by mailing a certified copy of‘this correspondence to its

corporate address and address OFLhe agent For service, as indicated 0n Ihc ['Irsl page.

The facts and claims contained herein are based 0n the information available at the time of this

writing Therefore, it' through discovery and/or expert review, Plaintiff becomes aware 0F

additional compensation owed 0r losses incurred by PIaintiITor by any other aggrieved employee

0f Defendant 0r any additional facts, Plaintiff expressly reserves thc right 10 revise Ihcsc facts

and/or add any ncw claims by amending lhc claim letter 0r by adding applicable causes ofaction

t0 thc complaint which will rclalc back t0 Ihc dale oflhis letter.



'l‘hank you for your attention 10 this matter, If you have any questions, please d0 nol

hesitate t0 contact mc.

Sinccrciy,
r.

Lilil 'l’unyan, Esq.

Partner

TUNYAN LAW, AI’C

'l‘hank you for your attention 10 this matter, If you have any questions, please d0 nol

hesitate t0 contact mc.

Sinccrciy,
r.

Lilil 'l’unyan, Esq.

Partner

TUNYAN LAW, AI’C
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From: MW on behalf ofW
T0: WW
Subject: Thank you for submission of your PAGA Case.

Date: Thursday, March 30, 2023 9:59.44 AM

3/30/2023

LWDA Cusc NO‘ LWDA-CM-945264-23
Law Firm :i‘unyan Law, APC
Plainlil'I'Namc ; Jesus Galvan

limploycr; Wcslcrn Sky Daily, LLC
Filing l‘cc : $75.00
H’l’ (?laimcd : No

llcm submitted: Initial I’AGA Notice

Thank you for yOur submission 10 lhc Labor and Workforce Development Agency. Please make a note ol‘lhc

LWDA Casc N0. above as you may need this number For future reference when filing any Subsequent dOCUmcnts For

this Case.

lfyou have questions or concerns regarding IhiS submission 0r your casa, plcusc send an email to

pagainl‘oficgdimagov.

DIR PAGA Unit on bchall’ol'

Labor and Workforce Development Agcncy

Website:W



PROOF OF SERVICE
STATE OF CALIFORNIA )

) ss

COUNTY OF LOS ANGELES )

I 21m employed in the county of L03 Angelcs. Stale ofCalifornia. Iam over lhc age of‘

18 and not a party lo lhc within action; my business address is 1336 Rossmoyne Avenue
(Elendale, California 9|207. 0n June 7, 2023, l served Ihc Foregoing document described as:

0n the dale indicated below, I served thc document described as: JOINT STIPULATION FOR
LEAVE TO FILE FIRST AMENDED COMPLAINT; [PROPOSED] ORDER 0n lhc

interested parties in this action by sending a lruc copy thcrcofto imcrcslcd parties as follows and
as slated 0n the attached service list:

Vanessa Franco Chavez
vchavcz@klcinlawcom

Anna Burnhaum
aburnbaum@kIcinlaw.c0m

VC_/\dmin
vc_admin@KIcinLaw.com

KLEIN, DENATALE, GOLDNER
10000 Slockdalc Highway, Suite 200

Bakersfield, CA 93311
'l‘clcphonc: 661395-1000
Facsimile: 66l-326-04 18

A(torncysfor Defendant WESTERN SKY
DAIR Y, LLC

[V] BY E-MAIL: I hereby certify that this document was scrvcd from Los Angclcs,

California, by c-mail delivery 0n the parties listed heroin at [heir most rcccnl known
c-mail address 0r e-mail ofrccord in [his action

[V] BY ELECTRONIC SERVICE: Based on a court order, Rule ot'Courl, 0r an agreement 01' the

parties 10 accept electronic service, I caused the documents t0 bc sent t0 the persons ul the

electronic scrvicc addresses listed above via electronic mail‘ l did nol receive an error message

l declare under penalty 01‘ perjury under the laws of‘thc State 0f California that thc

above is true and correct.

I‘lxcculcd on .lunc 7, 2023, at Los Angclcs, California.

r.

Lilil Tunyan Egg g

'

Name Signature

JOINT STII’ULATION FOR LEAVE TO FILE FIRST AMENDED COMPLAINT; |PROPOSED| ORDER


