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Kevin Schwin, Esq. (SBN 262595) 
PECK-LAW, Employment & Civil Rights  
334 W. Shaw Avenue, Suite A 
Fresno, California 93704 
Telephone: (559) 715-2889 
Email: kevin@peck-law.com   
 
Santosh Narayan, Esq. (SBN 243273) 
NARAYAN LAW, APC 
8050 N. Palm Avenue, Suite 300 
Fresno, California  93711 
Telephone: (626)-432-5435  
Facsimile: (626)-657-2921  
Email: snarayan@narayanlegal.com  
 
Attorneys for Plaintiff Bao Cha 
 

SUPERIOR COURT FOR THE STATE OF CALIFORNIA 

FOR THE COUNTY OF FRESNO 

 
 

BAO CHA, in an individual capacity, as 
well as a representative capacity on behalf 
of the State of California, 
 
 Plaintiff, 
 
 vs. 
 
ALLEN SPEES FAMILY HOME, an 
unknown entity, and DOES 1 through 100, 
inclusive,  
 
 Defendants. 
 

CASE NO.: 23CECG02451  
 
DECLARATION OF KEVIN SCHWIN IN 
SUPPORT OF MOTION FOR APPROVAL OF 
PAGA SETTLEMENT 
 
Date: July 8, 2025 
Time: 3:30 p.m. 
Dept: 403 
Judge: Hon. Lisa Gamoian 
 

I, Kevin Schwin, declare as follows: 

1. I am an attorney at law duly licensed to practice law in every court in the State of 

California, and I am one of the attorneys of record representing Plaintiff in this action.   

2. I have personal knowledge of all the facts set forth herein, and if called as a witness, 

I could and would competently testify to those facts.  I am of sound mind.  I am over the age of 

eighteen years. 

3. I have been practicing law in California for over sixteen years.  I devote about 95% 

of my practice to representing plaintiffs in employment matters.  The remaining 5% is devoted to 

general civil litigation practice.  I am a regular member of the California Employment Lawyer’s 

mailto:kevin@peck-law.com
mailto:snarayan@narayanlegal.com
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Association (CELA), a statewide organization of attorneys representing employees in termination, 

discrimination, wage and hour, and other employment cases. 

4. I graduated cum laude from the Cleveland-Marshall College of Law in Cleveland, 

Ohio in May of 2008. 

5. While in law school, I served as the President of my law school’s Employment and 

Labor Law Association (ELLA). 

6. I have received a number of honors and awards for my academic achievements 

including receiving the Frank L. Bartak Memorial Fund Award for Outstanding Scholarship in 

Torts, the CALI Excellence for the Future Award for my performance in Torts, and the Ohio State 

Bar Association Award for Outstanding Scholarship in the Field of Labor and Employment Law. 

7. I am the author of a published law review note on the topic of employment 

discrimination law titled “Toward a Plain Meaning Approach to Analyzing Title VII: Employment 

Discrimination Protection of Transsexuals.” Published in Volume 57, No. 3 of the Cleveland State 

Law Review. 

8. I have been named as a “Northern California Rising Star” by Super Lawyers 

Magazine every year from 2015-2023, and in 2024 and 2025 I have been named as a “Super 

Lawyer.” 

9. I became licensed to practice law in March of 2009.  Since then, I have tried 14 

cases to verdict in court (6 jury trials and 8 bench trials), along with one additional jury trial that 

resulted in a mistrial.  I have also tried an additional 11 administrative hearings to conclusion, 

including wage claims with the California Labor Commissioner’s office, claims for unemployment 

benefits with the California Unemployment Insurance Appeals Board, and Civil Service 

Commission hearings for public employees. 

10. In addition to my trial experience, I have significant experience representing 

employees in wage and hour class actions.  I have been an attorney of record in numerous certified 

class actions and have been named class counsel numerous times. 

11. In addition to the foregoing, I have been an attorney of record in a multitude of 

individual wage and hour cases, including PAGA cases. 
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12. I perform contingency-fee based work as an employment lawyer representing 

employees.   

13. Since I began practicing law in 2009, I have raised my hourly fee rates each year to 

account for inflation, increased overhead costs as my practice has grown over the years, and the 

relatively rapid increase in value of services that is typical as lawyers gain more experience and 

develop their skills.  My current (2025) hourly rate is $850 per hour.   

14. I am familiar with rates charged by other attorneys in Fresno and my hourly rate is 

reasonable and consistent with other attorneys with comparable skill, experience and credentials in 

Fresno and the surrounding areas.   

15. Typically in litigation matters, I advance litigation costs on behalf of my clients 

because my clients most often cannot afford to pay even their own litigation expenses, let alone 

attorneys’ fees for my services. I know from experience that representing employees in a contingent 

fee basis and advancing litigation expenses is extremely risky.  For example, I lost a jury trial in 

July 2015.  I worked approximately 1,000 hours on that case and my co-counsel and I advanced 

over $40,000 in litigation costs on that case.  I do not realistically expect my client to ever refund 

those costs.   

16. On a separate matter I tried back in 2016, my client prevailed at trial and obtained a 

verdict of $914,500 in the client’s favor.  I worked over 1,300 hours on that case and advanced over 

$120,000 in litigation costs.  The defendant in that case filed for chapter 7 bankruptcy only days 

after judgment was entered and the bankruptcy resulted in pennies on the dollar.  Although I won 

the case, I ultimately incurred a substantial monetary loss and was not even reimbursed for the costs 

I advanced, let alone compensated for my time.  These cases highlight the high risk of representing 

employees on a contingent fee basis. 

17. Contingency fee cases are particularly risky for me because I am in a small law firm, 

and I don’t have hundreds of partners with whom I can share risk.  

18. I took this case on a contingency fee basis and my co-counsel, Santosh Narayan, and 

I had to advance significant litigation costs on behalf of Ms. Cha. 
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19. I have worked a total of 55.7 hours on this case as of the date of this declaration, 

which figure excludes additional time I spent performing clerical work and duplicative tasks.   

20. Plaintiff filed this Action in the Fresno County Superior Court on June 20, 2023, 

alleging six causes of action for: (1) Failure to Provide Meal Breaks; (2) Failure to Provide Rest 

Breaks; (3) Failure to Provide Accurate Itemized Wage Statements; (4) Failure to Pay Wages Due 

on Termination; (5) Failure to Keep Accurate Payroll Records; and (6) Recovery of PAGA 

Penalties.  In summary, Plaintiff’s Complaint alleges Defendants failed to provide Plaintiff and 

other aggrieved employees with duty-free rest and meal breaks in violation of California’s wage 

and hour laws.  The Complaint further alleges Defendants failed to keep accurate records of hours 

worked, and failed to provide employees with pay stubs as required by Labor Code section 226.   

21. A true and correct copy of the Complaint is attached hereto as Exhibit A, and is 

incorporated by reference herein.   

22. A true and correct copy of the PAGA Notice that Plaintiff mailed to the California 

LWDA and to Defendant via certified mail on April 4, 2023 is attached hereto as Exhibit B, and is 

incorporated by reference herein. 

23. The Parties subsequently conducted discovery to ascertain the strength of Plaintiff’s 

PAGA claims asserted in the Lawsuit and the strength of Defendants’ defenses.  

24. On June 7, 2024, the Parties engaged in mediation with mediator Lee Jacobson.  

Following the mediation, the Parties arrived at a settlement based on extensive, arms-length 

negotiations, taking into account all relevant factors, present and potential.  

25. The settlement is memorialized in a Settlement Agreement with the following 

material terms: Defendant will pay a gross settlement amount of $130,000, which will cover claims 

administration, attorneys’ fees, litigation costs, Plaintiff’s damages, and PAGA penalties.  $15,000 

of the $130,000 will be paid directly to Plaintiff to compensate her for her individual claims and in 

exchange for a general release.  This amount is not a service award but rather is compensation for 

damages sought by Plaintiff on her non-representative wage and hour claims.  In addition, up to 

$10,000 of the $130,000 gross settlement amount will cover claims administration, up to $40,000 

of the $130,000 gross settlement amount will cover attorneys’ fees, and up to $10,000 of the 
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$130,000 gross settlement amount will cover Plaintiff’s out of pocket litigation expenses.  To the 

extent claims administration costs, attorneys’ fees and/or Plaintiff’s out of pocket litigation 

expenses are set at lower amounts than these “up to” amounts, the remaining funds will go towards 

PAGA penalties (i.e. the “Net Settlement Amount”).  Of the Net Settlement Amount, for each 

PAGA Settlement Group Member, seventy-five percent (75%) of his or her allocated share of the 

Net Settlement Amount shall be distributed to the LWDA (“LWDA Penalty Payment”) and the 

remaining twenty-five percent (25%) shall be distributed to the PAGA Settlement Group Members 

(“Putative Aggrieved Employee Penalty Payment”).  The “Putative Aggrieved Employee Penalty 

Payment” for each PAGA Settlement Group Member shall be determined based on a formula taking 

into account the number of each PAGA Settlement Group Member’s “Pay Periods.” A “Pay Period” 

shall be defined as any instance when a Putative Aggrieved Employee received a wage statement 

from Defendant between April 4, 2022 and the Approval Date, based on Defendants' data.  The 

amount paid to each PAGA Settlement Group Member will be determined as follows: The Net 

Settlement Amount will be divided by the total number of Pay Periods for all PAGA Settlement 

Group Members during the relevant time period (April 4, 2022 up to and including the Approval 

Date) (“Pay Period Amount”). Each PAGA Settlement Group Member will then be paid an amount 

equal to the Pay Period Amount multiplied by that PAGA Settlement Group Member’s total number 

of Pay Periods, multiplied by twenty-five percent (25%). 

26. The release of the PAGA claim is limited in scope to claims for civil penalties 

recoverable under PAGA.  While Plaintiff is bound by a general release and Civil Code section 

1542 waiver, the aggrieved employees and the LWDA will be subject only to a limited scope 

release.  This further supports that the settlement is fair and reasonable, and was negotiated by 

sophisticated counsel in the interests of the public.  

27. Plaintiff seeks court approval of attorneys’ fees in the amount of $40,000, which 

represents 30.77% of the $130,000 gross settlement amount.  My lodestar in this case is $47,345, 

calculated as follows: 55.7 hours times $850 per hour.  The requested fees are less than my lodestar, 

and that does not even include the lodestar for my co-counsel, Santosh Narayan. 
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28. I have also advanced costs of $1,500, that will be reimbursed out of the gross 

settlement amount. 

29. A true and correct copy of the settlement agreement is attached hereto as Exhibit 

C, and is incorporated by reference herein.  

30. In discovery, Plaintiff discovered the following information from which I conducted 

an analysis to evaluate the strengths of Plaintiff’s case and Plaintiff’s damages: 

I. Nature of the Dispute: 

This is a wage and hour case against Defendant Allen Spees Family Home. 

(“Defendant” or “AS”), an intermediate care facility for disabled children. Plaintiff worked 

for Defendant as a Licensed Vocational Nurse (LVN) from April 4, 2019 to October 12, 

2022. Throughout her employment, Ms. Cha received regular pay raises and her rates of 

pay increased from $21 per hour when hired to $31 per hour at the time of her resignation 

in October 2022. 

Ms. Cha’s job duties included caring for clients, administering medications, 

assisting clients with daily activities, and ensuring patient safety, amongst other things. 

II. Meal Period Claim: 

Plaintiff and the other nurses were not afforded off-duty meal breaks for each day 

worked. Defendant requires all direct care staff – not just LVNs – to execute a document 

titled “Job Description/Responsibilities/Expectations Direct Care Staff” at the time of hire. 

Among the listed job duties is “dine with clients daily (as appropriate) as part of client 

mealtime interaction.” Although time cards produced by Defendant reveal employees 

clocking out and back in for lunch, Plaintiff and several of her co-workers corroborated that 

they were not able to leave their worksites for meal periods due to client care needs, which 

is consistent with the “Job Description/Responsibilities/Expectations Direct Care Staff” 

document they were all required to sign.  In other words, Plaintiff and the other aggrieved 

employees had to clock out and in for meal periods, but remained on duty. 

Defendant asserts that wage order number 5 exempts it from providing off-duty meal 

periods so long as it offers employees on-duty meal periods and an opportunity to eat the 
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same meal as the children eat, free of charge. However, Defendant did not provide 

employees food. 

Defendant owns and operates three nursing homes. At the time of hire, Plaintiff was 

told that the meals were just for the clients, not for staff. At one of the three homes, there 

were meal menus posted for the clients. Defendant only purchased and stocked sufficient 

food to feed the clients. Based on the clients’ posted dietary requirements, there simply was 

not enough food to feed both the clients and the staff. 

The other two homes had clients who were dependent on formula (liquid), via 

gastrointestinal tube feedings. A few of them were able to eat orally, but their main 

diet/nutrition was based on their formula feedings. Snacks were provided for those clients 

that were able to eat by mouth, such as yogurt, applesauce, chips, etc., but those were only 

recreational feedings. At these two homes, not only was there insufficient food to feed both 

the clients and staff, but also the food itself was not edible. 

Based on Plaintiff’s calculations, Defendant owes Plaintiff $29,439.80 on the meal 

break claims ([$26/hour average hourly rate during employment x 871 workdays = $22,646] 

+ $6,793.80 in prejudgment interest).   

III. Rest Period Claim: 

Defendant prohibited staff from leaving the clients un-supervised, due to their 

intensive care needs. Wage Order 5 will not provide a valid defense to the rest period 

claims. Wage Order 5 does not exempt in home care providers from providing rest breaks 

in total. Rather, it merely provides a limited exception in cases where “the employee is in 

sole charge of residents.” We believe the court will construe this exception narrowly, as 

wage and hour law are generally construed in favor of employees. Here, multiple staff were 

in charge of the residents, and therefore Plaintiff and the other nurses were never “in sole 

charge of residents.” 

Based on Plaintiff’s calculations, Defendant owes Plaintiff $29,439.80 on the rest 

break claims ([$26/hour average hourly rate during employment x 871 workdays = 

$22,646] + $6,793.80 in prejudgment interest) 
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IV. Inaccurate Wage Statement and Payroll Records Claims: 

This claim is derivative of the rest and meal period claims. Plaintiff and other 

employees were required to clock out for meal periods, even though they had to remain on 

site and on duty. Defendant failed to accurately record hours worked, and thus failed to 

provide accurate wage statements. Pursuant to Labor Code section 226, the maximum 

penalty for violation of Labor Code 226 is $4,000, which is the amount owed to Plaintiff 

for this claim. 

V. Waiting Time Penalty Claim: 

This claim is likewise derivative of the other claims. Defendant failed to pay all 

wages due and owing Plaintiff and other former employees at the time of termination or 

resignation. Accordingly, Defendant owes Plaintiff waiting time penalties of $7,440 

($31/hour x 8 hours/day x 30 days). 

VI. PAGA Claim: 

The default PAGA penalty is $100 per each aggrieved employee per pay period for 

the initial violation and $200 per pay period for a subsequent violation. (Cal. Lab. Code § 

2699(f)(2).) The default penalty applies to "all provisions of this code except those for 

which a civil penalty is specifically provided…" (Cal. Lab. Code § 2699, subd. (f).) There 

are several labor code provisions applicable to this case for which a civil penalty is 

specifically provided, including: Labor Code section 558 (for unpaid rest breaks, and meal 

breaks); 210 (for failure to pay wages when due); 226.3 (for paystub violations); 256 (for 

unpaid waiting time penalties); 1174.5 (for failure to maintain employment and payroll 

records); and 2699(f) (for violations of the Wage Orders and corollary violations of Labor 

Code section 1198). The penalties are as follows: 

- Labor Code section 558 - $50/employee/pay period for the initial violation and 

$100/employee/pay period for subsequent violations 

- Labor Code section 210 - $100/employee/pay period for the initial violation and 

$200/employee/pay period for subsequent violations 
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- Labor Code section 226.3 - $250/employee/pay period for the initial violation and 

$1,000/employee/pay period for subsequent violations 

- Labor Code section 256 – 30 days pay for each former employee 

- Labor Code section 1174.5 - $500/employee whose records are not maintained 

Under PAGA, an “initial violation” is any violation occurring prior to the employer 

being put on notice of its unlawful pay practices, and any “subsequent violation” is a 

violation occurring after the employer is notified of its labor code violations. (See Amaral 

v. Cintas Corp. No. 2 (2008) 163 Cal.App.4th 1157, 1209.) Here, Plaintiff served her PAGA 

notice on April 4, 2023. Thus, any labor code violations occurring before April 4, 2023 are 

“initial violations” and any violations occurring thereafter are “subsequent violations.” 

Employers are required by law to maintain accurate timecards reflecting each 

employee’s daily hours worked, including off duty meal periods. (See Cal. Lab. Code §§ 

1174, 1174.5, 1198; and IWC Wage Order No. 5 § 7.) It is well settled that when employers 

fail to maintain time keeping records as required by law, any labor code violations are 

presumed, and the burden of proof shifts onto the employer to prove it complied with the 

labor code and paid employees lawfully. (See Anderson v. Mt. Clemens Pottery Co. (1946) 

328 U.S. 680, 686–688 [where an employer is subject to a recordkeeping requirement, the 

burden shifts to that employer to rebut employee proof of monies owed once a prima facie 

case has been made]; Ghazaryan v. Diva Limousine, Ltd. (2008) 169 Cal.App.4th 1524, 

1536, fn. 11 [refusing to allow an employer to use any shortcomings in its records to resist 

employee wage claims]; Cicairos v. Summit Logistics, Inc. (2005) 133 Cal.App.4th 949, 

961 [‘“[W]here the employer has failed to keep records required by statute, the 

consequences for such failure should fall on the employer, not the employee.”’]; Donohue 

v. AMN Services, LLC (2021) 11 Cal.5th 58, 74-78 [holding when an employer fails to 

record meal periods on time cards, a meal period violation is presumed].)  

With that in mind, the PAGA penalties are calculated as follows: For “initial 

violations” under Labor Code sections 558, 210, 225.5, and 226.3 – 
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[$50+$100+$100+$250] x 26 pay periods1 x an average of 30 employees = $390,000. For 

“subsequent violations under Labor Code sections 558, 210, and 226.3 – 

[$100+$200+$200+$1,000] x 15 pay periods x 30 employees = $675,000. For unpaid 

waiting time penalties under Labor Code section 256 - $148,8002. And, for the failure to 

maintain required employment records, $500 x 30 current and former employees = $15,000. 

In total, the maximum amount of PAGA penalties recoverable are $1,228,800.  

31. Although Defendant’s maximum exposure on Plaintiff’s individual claims is 

$70,319.60 and Defendant’s maximum exposure on the PAGA claim is $1,228,800, Plaintiff settled 

the $130,000, which is about 10% of the total exposure. 

32. This settlement is fair, reasonable and consistent with PAGA’s public policy goals.  

Courts may take the employer’s financial condition into account in deciding whether to approve a 

PAGA settlement. (See, e.g. Ramirez v. Benito Valley Farms, LLC (N.D. Cal., Aug. 25, 2017, No. 

16-CV-04708-LHK) 2017 WL 3670794, at *5 [approving PAGA settlement of 4.5% of maximum 

exposure due to “Defendant’s weak financial condition.”].)  Courts should also evaluate the 

strengths and weaknesses of the case in deciding whether a settlement is fair. (Kullar v. Foot Locker 

Retail, Inc. (2008) 168 Cal.App.4th 116, 130.)  And, because PAGA penalties are punitive in nature 

and are designed to deter employers from violating the Labor Code, courts should likewise assess 

whether the underlying labor code violations were intentionally designed to harm workers or 

whether they were based on a good faith but mistaken belief. (Fleming v. Covidien, Inc. (C.D. Cal. 

Aug. 12, 2011 No. ED-CV10-01487-RGK) 2011 U.S. Dist. LEXIS 154590, *8–*9 [finding lack of 

willfulness by employer and efforts to comply with law warranted more than 80% reduction in 

penalties]; Aguirre v. Genesis Logistics (C.D. Cal. Dec. 30, 2013 No. SACV-12-00687-JVS) 2013 

U.S. Dist. LEXIS 189820, *5, *7 [reducing PAGA penalty by approximately 72% on grounds that 

full amount would be punitive, even though defendant had not corrected unlawful practice after 

five years of notice.]). Here, Defendant has a strong argument that the maximum penalties are 

“unjust, arbitrary and oppressive, or confiscatory” because Defendant lacks the ability to pay.  

 
1 Defendant runs payroll every 2 weeks, or 26 times per year.   
2 There are 20 former employees in the PAGA class. 
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Specifically, as part of the mediation in this Action, Defendant produced a confidential report by a 

CPA named Kenneth Creal who opined Defendant would not be able to pay more than $130,000 

in settlement without incurring financial hardship.  In addition, the strength of the case also supports 

settlement at the discounted amount.  As noted above, payroll records reveal that Plaintiff and the 

other aggrieved employees were clocking out and in for meal periods, which on their face appear 

to establish compliance with meal period obligations.  Liability would hinge on the ability of 

Plaintiff and the other aggrieved employees to convince a trier of fact that even though they clocked 

out and in for meal periods, they actually remained on duty and were working during those meal 

periods.  While the documents Plaintiff and the other aggrieved employees signed at the time of 

hire seem to corroborate that meal periods were not duty-free, it is not at all a foregone conclusion 

based on the evidence.  Lastly, a significant reduction in PAGA penalties is justified because there 

is no evidence Defendant was intentionally trying to take advantage of its employees.  Thus, I 

believe the settlement is fair and reasonable due to Defendant’s financial condition, the significant 

risk of losing on the merits, and the lack of evidence of intentional harm.   

33. The settlement reached is not fully compensatory even to Plaintiff.  Her maximum 

damages on the non-PAGA, individual wage and hour claims total $70,319.60.  Yet, she agreed to 

settle those non-PAGA claims for only $15,000.  This discount further supports the fairness of the 

settlement, as it shows Plaintiff is not engaging in any kind of self-dealing by discounting the 

PAGA penalties in exchange for payment of the maximum damages she may be able to recover at 

trial.   

 I declare under penalty of perjury under the laws of the State of California that the foregoing 

facts to which I attest are true and correct. 

  

Dated: April 30, 2025    By: ________________________  
Kevin Schwin, Esq. 
Attorney for Plaintiff  
Bao Cha 
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Santosh Narayan, Esq. (SBN 243273) 
Narayan Law, APC 
Pacific Southwest Building 
1060 Fulton Mall Suite 301 
Fresno, CA 93 721 
(559)-679-3320 phone 
(626)-657-2921 facsimile 
snarayan@narayanlegal.com 

Attorneys for Plaintiff Bao Cha 

SUPERIOR COURT FOR THE STATE OF CALIFORNIA 

FOR THE COUNTY FRESNO 

BAO CHA, in an individual capacity, as well as 
a representative capacity on behalf of the State o 
California, 

Plaintiff, 

vs. 

ALLEN SPEES FAMILY HOME and DOES 1 
through 100, inclusive, 

Defendants. 

- 1 -

CASE NO.: ------

COMPLAINT FOR DAMAGES: 

1. FAILURE TO PROVIDE OFF­
DUTY MEAL PERIODS (LABOR CODE 
§§ 226.7, 512,516; IWC WAGE ORDER 
NO. 5, § 11); 

2. FAILURE TO PROVIDE REST 
PERIODS LABOR CODE§§ 226.7, 512, 
516; IWC WAGE ORDER NO. 5, § 12); 

3. FAILURE TO TIMELY 
FURNISH ACCURATE, ITEMIZED 
WAGE STATEMENTS (LABOR CODE 
§ 226); 

4. FAILURE TO PAY WAGES DUE 
ON TERMINATION (LABOR CODE§ 
203); 

5. FAILURE TO KEEP ACCURATE 
PAYROLL AND EMPLOYMENT 
RECORDS (LABOR CODE§§ 1174, 
1174.5; IWC WAGE ORDER NO. 5 § 7; 

6. VIOLATION OF THE PRIVATE 
ATTORNEYS GENERAL ACT OF 2004 
(Labor Code Section 2698, et seq.] 

DEMAND FOR JURY TRIAL 

COMPLAINT FOR DAMAGES 

E-FILED
6/20/2023 2:14 PM
Superior Court of California
County of Fresno
By: I. Herrera, Deputy
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GENERAL ALLEGATIONS 

1. Plaintiff Bao Cha ("Plaintiff') is an individual who at all times pertinent to this lawsuit was 

a resident of the County of Fresno, State of California. 

2. Plaintiff brings this action on her own behalf and also pursuant to the Private Attorneys 

General Act of 2004 ("PAGA"), Labor Code Section 2698, et seq., on a representative basis on 

behalf of the State of California. Plaintiff with all aggrieved employees, are collectively referred 

to as "Plaintiffs." 

3. Plaintiff is informed and believes, and thereon alleges, that Defendant ALLEN SPEES 

FAMILY HOME ("Allen"), an unknown entity, is an intermediate care facility for disabled 

children located in the County of Fresno. 

4. Defendants DOES 1 through 100, inclusive, are sued under fictitious names pursuant to 

Code of Civil Procedure Section 474. Plaintiff is informed and believes, and on that basis alleges, 

that each defendant sued under a fictitious name is in some manner responsible for the wrongs and 

damages as alleged below, and in so acting was functioning within the scope of his or her authority 

as the agent, servant, manager, supervisor, and/or employee of the other defendants. Allen, and 

Does 1 through 100 will hereinafter be referred to as the "Defendants." 

5. Venue is proper in the County of Fresno, as the wrongful actions alleged took place at 

Defendants' facilities in the County of Fresno ( collectively the "Premises"). 

6. Plaintiff was jointly hired by Defendants on or about April 4, 2019 as a Licensed 

Vocational Nurse. She continued working at the Premises until on or about October 12, 2022. 

7. At all relevant times Plaintiff managed and oversaw the care of minor disabled children. 

Due to regulatory requirements, the needs of the patients, and Defendants' understaffing, Plaintiff 

and other aggrieved employees were frequently unable to be relieved of duty for their uninterrupted 
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meal break and were not provided any on-duty meals by Defendants. Such missed meal periods 

were not considered "on-duty" or paid by Defendants. 

8. Plaintiff and the other aggrieved employees were also unable to exercise the right to have 

an off-duty lunch upon 30 days' notice to Defendants. 

9. Plaintiff and the other aggrieved employees were never provided an additional hour of pay 

for their missed meal or rest breaks and accordingly were provided inaccurate paystubs during their 

respective tenures. Furthermore, following the end of their employment, Plaintiff and the other 

aggrieved employees were not provided with all wages owed to them within 30 days of the end of 

their employment, including all accrued, but unused vacation hours. 

10. Plaintiff timely exhausted all administrative requirements and complied with all notice 

requirements by giving written notice to the Labor and Workforce Development Agency 

("L WDA") and sending the same letter to Defendants via certified mail on April 4, 2023 setting 

forth the Labor Code sections alleged to have been violated and the facts and theories supporting 

each alleged violation. 

11. The L WD A failed to notify Plaintiff of its intent to investigate within 65 days of the 

postmark of the aforementioned letter sent to the Defendants. 

FIRST CAUSE OF ACTION 

FAILURE TO PROVIDE OFF-DUTY MEAL PERIODS {LABOR CODE§§ 226.7, 512,516, 

1198; IWC WAGE ORDER NO. 5, § 11); (BY PLAINTIFF AGAINST ALL DEFENDANTS} 

12. Plaintiff incorporates each and every allegation previously set forth in this complaint. 

13. Pursuant to Labor Code Sections 226.7, 512,516, and 1198, and IWC Wage Order No. 5, 

Defendants were required to provide Plaintiffs with an uninterrupted meal period of 30 minutes for 

any work period of more than 5 hours and a second meal period of 30 minutes for work period of at 

least 10 hours. 
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14. During the employment, Plaintiff and all aggrieved employees were not allowed to leave 

the Premises and were not relieved from work during their meal periods. Further, they were not 

provided any on-duty meals by Defendants, nor able to exercise the right to have an off-duty lunch 

upon 30 days' notice to Defendants. 

15. Defendants did not enter into any valid and enforceable written on-duty meal period 

agreements with Plaintiff and the other aggrieved employees. Any such agreements were legally 

invalid and unenforceable. 

16. As a result of Defendants' conduct, Plaintiff and all aggrieved employees are entitled to an 

additional hour of pay at their regular rate of compensation for reach workday that the meal period 

was not provided along with interest thereon. 

SECOND CAUSE OF ACTION 

FAILURE TO PROVIDE REST PERIODS LABOR CODE§§ 226.7, 512,516, 1198; 

IWC WAGE ORDER NO. 5, § 12); BY PLAINTIFF AGAINST ALL DEFENDANTS 

1 7. Plaintiff incorporates each and every allegation previously set forth in this complaint. 

18. Pursuant to Labor Code Section 226.7, 512, 516, and 1198, and Wage Order No. 5, 

Defendants were required to provide Plaintiffs with 10 minutes of net rest time per every four 

hours work or major fraction thereof. 

19. During the employment, Plaintiff and all aggrieved employees worked more than four 

hours of work without being provided the required 10-minute rest period. Further, Plaintiffs were 

not authorized and/or permitted by Defendants to take an additional rest period when they were not 

able to take their rest period in order to tend to the needs of the disabled children. 

20. As a result of Defendants' conduct, Plaintiff and all aggrieved employees are entitled to an 

additional hour of pay at their regular rate of compensation for reach workday that the rest period 

was not provided along with interest thereon. 
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THIRD CAUSE OF ACTION 

FAILURE TO TIMELY FURNISH ACCURATE, ITEMIZED WAGE STATEMENTS 

(LABOR CODE § 226) BY PLAINTIFF AGAINST ALL DEFENDANTS 

21. Plaintiff incorporates each and every allegation previously set forth in this complaint. 

22. Labor Code Section 226(a) sets forth the reporting requirements for employers when 

paying wages, stating "Every employer shall, semimonthly or at the time of each payment of 

wages, furnish each of his or her employees ... an accurate itemized statement in writing showing 

(1) gross wages earned, (2) total hours worked by the employee, except for any employee whose 

compensation is solely based on a salary and who is exempt from payment of overtime under 

subdivision (a) of Section 515 or any applicable order of the Industrial Welfare Commission ... , 

and (9) all applicable hourly rates in effect during the pay period and the corresponding number of 

hours worked at each hourly rate by the employee ... " 

23. Plaintiff is informed and believes and based thereon alleges that Defendants knowingly 

and intentionally failed to provide Plaintiff and all aggrieved employees with such timely and 

accurate wage and hour statements. 

24. Plaintiff and all aggrieved employees have been damaged by Defendants' failure to comply 

with Labor Code Section 226 by not realizing the total amount of wages to which they were 

entitled. 

25. As a direct and proximate result of Defendants' conduct as alleged above, Defendants are 

liable for damages and/or statutory penalties, together with interest thereon and attorney's fees and 

costs. 

FOURTH CAUSE OF ACTION 

FAILURE TO PAY WAGES DUE ON TERMINATION (LABOR CODE §203); BY 

PLAINTIFF AGAINST ALL DEFENDANTS 
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26. Plaintiff incorporates each and every allegation previously set forth in this complaint. 

27. Labor Code Section 203 provides that if an employer fails to pay any wages of an 

employee who is discharged or quits, the wages of such employee shall continue as from the due 

date thereof at the same rate until paid or until an action therefor is commenced, for not more than 

30 days. 

28. Defendants willfully failed to pay all wages due to Plaintiff and all aggrieved employees 

within the time limits set forth in Labor Code Section 203 after the end of their respective 

employments with Defendants. 

29. As a direct and proximate result of Defendants' actions, pursuant to Labor Code Section 

203, Plaintiffs are entitled to their wages as a penalty from the date of discharge up to 30 days 

thereafter. 

FIFTH CAUSE OF ACTION 

FAJLURE TO KEEP ACCURATE PAYROLL AND EMPLOYMENT RECORDS 

(LABOR CODE§§ 1174, 1174.5, 1198; IWC WAGE ORDER NO. 5 § 7); 

BY PLAINTIFF AGAINST ALL DEFENDANTS 

30. Plaintiff incorporates each and every allegation previously set forth in this complaint. 

31. Defendants, as California employers, are required to maintain accurate payroll records 

evidencing the hours worked daily by and the waged paid to, and the number of piece-rate units 

earned by and any applicable piece rate paid to employees at a particular establishment but kept for 

a period of not less than three years. 

32. Upon information and belief, Defendants willfully failed to maintain any of the above 

records accurately with respect to Plaintiff and all aggrieved employees' employment. 

33. As a direct and proximate result of Defendants' actions, pursuant to Labor Code Section 

1174.5, Plaintiff and all aggrieved employees are entitled to a civil penalty of $500. 
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SIXTH CAUSE OF ACTION 

VIOLATION OF THE PRIVATE ATTORNEYS GENERAL ACT OF 2004 (BY 

PLAINTIFF IN HER REPRESENTATIVE CAPACITY AGAINST ALL 

DEFENDANTS) 

34. Plaintiff incorporates each and every allegation previously set forth in this complaint. 

35. Plaintiff is an aggrieved employee under PAGA because she was employed by 

Defendants during the applicable statutory period and suffered one or more of the Labor Code 

violations set forth in this complaint. Plaintiff seeks to recover on behalf of the State of 

California, for all current and fonner aggrieved employees of Defendants, including herself, 

the civil penalties provided by PAGA, plus reasonable attorney's fees and costs. 

36. Plaintiff seeks penalties pursuant to PAGA for violation of the following Labor 

Code Sections: 

a. Failure to provide meal breaks in violation of Labor Code §§ 226. 7 and 1198, 
and IWC Wage Order No. 5, the penalty for which is set forth in Labor Code 
§§ 558 and 2699(f)(2). 

b. Failure to provide rest breaks in violation of Labor Code§§ 226.7 and 1198, 
and IWC Wage Order No. 5, the penalty for which is set forth in Labor Code 
§§ 558 and 2699(f)(2). 

c. Failure to provide prompt payment of wages to employees upon tem1ination 
and/or resignation in violation of Labor Code §203, the penalty for which is 
set forth in Labor Code§ 256; and 

d. Failure to provide accurate itemized wage statement to employees in 
violation of Labor Code § 226, the penalty of which is set forth in Labor 
Code § 226.3. 

e. Failure to keep accurate payroll records in violation of Labor Code § 1174, 
the penalty for which is set forth in Labor Code§ 1174.5. 

37. Plaintiff has complied with the prefiling and notice requirements of PAGA by 

timely filing notice of the claims with the L WDA and sending a letter to Defendants of 

such claims via certified mail on April 4, 2023. The State of California did not provide 

notice within 65 days of the postmark of the aforementioned letter that it was launching 

an investigation. 
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiff, on behalf of herself and the State of California, prays for 

judgment against Defendants, and each of them, as follows: 

1. For all compensation and wages owed, but not paid, to Plaintiff, as well as interest thereon, 

according to proof; 

2. For a premium hour of pay pursuant to Labor Code 226. 7 for all missed meal and rest 

breaks; 

3. For damages and statutory and civil penalties pursuant to Labor Code §§ 203, 226.3, 1174.5 

and 2699, et seq. ; 

4. For reasonable attorney 's fees and costs according to proof; 

5. For costs of suit incurred herein; 

6. Pre-judgment and post-judgment interest as provided by law; and, 

7. For any other and further relief as the Court deems just and proper. 

Dated: Junl °, 2023 
NARAYAN LAW, APC 

DEMAND FOR JURY TRIAL 

Plaintiff hereby requests a trial by jury. 

Dated: JuneZ ~ o23 

Santosh Narayan, Esq. 
Attorneys for Plaintiff BAO CHA 
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