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Kane Moon (SBN 249834)

Allen Feghali (SBN 301080)

Julie Oh (SBN 341157)

MOON LAW GROUP, PC

725 S. Figueroa Street, 31* Floor

Los Angeles, California 90017
Telephone: (213) 232-3128
Facsimile: (213) 232-3125

Email: kmoon@moonlawgroup.com
Email: afeghali@moonlawgroup.com
Email: joh@moonlawgroup.com

Attorneys for Plaintiff,
Zachary C. Burch
SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF CONTRA COSTA

ZACHARY C. BURCH, individually, and on Case No.: C23-00765
behalf of all others similarly situated,
STIPULATION TO SUBMIT

Plaintiff, AMENDED ORDER GRANTING
v PLAINTIFF’S MOTION FOR APPROVAL
OF PAGA SETTLEMENT
EASTBAY EQUITIES, INC., California Complaint Filed: ~ April 4, 2023
corporation dba WENDY’S; and DOES 1 through| Trial Date: Not set

10, inclusive,

Defendants.

JOINT STIPULATION TO SUBMIT AMENDED ORDE
MOTION FOR APPROVAL OF PAGA SETTLEMENT AND {PROPOSED]| ORDER

4897-5772-0863.1 / 036973.1039
21242025 12:02 PM
Processed by Court on 3/10/2025 1:54 PM
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JOINT STIPULATION
Plaintiff Zachary C. Burch (“Plaintiff”’}, on behalf of himself and the aggricved employecs,
and Defendant Eastbay Equities, Inc. (“Defendant™), by and through their counsel of record herein
(Plaintiff and Defendant arc co]]ectlively referred to as the “Parties”), stipulate to submit an
Amended Order Granting Plaintiff’s ll'v{otion for Approval of the PAGA Settlement as follows:
WHEREAS, on or about November 20, 2024, Plaintiff filed an unopposcd Motion for
Approval of the PAGA Settlement;
WHEREAS, on December 2,; 2024, this Court issued an Order granting the Motion for
Approval of the PAGA Settlement (thlc “Order™),
WHEREAS, following the Court’s December 2, 2024 Order and while finalizing the class
list to provide to the scttlement administrator pursuant to the Order’s terms, Defendant determined
that the pay periods at issue will exceed the cscalator provision in section § of the PAGA Settlement

Agreement. Defendant thercfore cxercised its right under the PAGA Scitlement Agreement to end

Period now April I, 2022 through July 1, 2024,

the PAGA Pcriod onc month earlier to remain under the escalator provision, which makes the PAGA

WHEREAS, the Parties believe an Amended Order is appropriate to reflect the updated
PAGA Period;
NOW, THEREFORE, the Partics, by and through their undersigned counsel of record,
hereby stipulate and agree to the following:
The terms and form of the Amended Order Granting Approval of the PAGA Settlement (the
“Amended Order”), which is attachediherelo as Exhibit A; and
The terms and form of the Amended Notice of PAGA Settlement, which is attached hereto
as Exhibit B.
"
i
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JOINT STIPULATION TO SUBMIT AMENDED ORDER GRANTING PLAINTIFI"S MOTION
FOR APPROVAL OF PAGA SETTLEMENT AND [PROPOSED] ORDER
4897-5772-0863.1 / 036973.1039 '
212412025 12:02 PM




1 IT IS SO STIPULATED.

2

3 || Dated: February 2025 MOON LAW GROUP, PC

4

By:
5 Kane Moon
Allen Feghali

6 | Julie Sohyun Oh

7 : Attorneys for Plaintiff Zachary C. Burch

8 1

9 || Dated: February 24, 2025 LITTLER MENDELSON, PC
10 |

0 By: ( AH.""A' m"pwlw% N .

Richard L. Gillespie
12 Cristina Piechocki

13 i Attorneys for Defendant East Bay Equities
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JOINT STIPULATION TO SUBMIT AMENDED ORDER GRANTING PLAINTIFF'S MOTION
FOR APPROVAL OF PAGA SETTLEMENT AND [PROPOSED] ORDER

4897-5772-0863.1 / 036973.1039
2/24/2025 12:02 PM
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PROPOSED] ORDER

The Court, having considered the JOINT STIPULATION TO SUBMIT AMENDED
ORDER GRANTING PLAINTIFF’S MOTION FOR APPROVAL OF PAGA SETTLEMENT,
the Amended Order provided as Exhibit A, and the Amended Notice of PAGA Settlement
provided as Exhibit B, and good cause appearing, hereby enters the Amended Order and further

orders the distribution of the Class Notice, pursuant to the terms of the Settlement Agreement.

IT IS SO ORDERED.

Dated: %L, 2025 M (,- u/[

The Honorable Judge of the
Contra Costa County Superior Court

3
JOINT STIPULATION TO SUBMIT AMENDED ORDER GRANTING PLAINTIFF'S MOTION
FOR APPROVAL OF PAGA SETTLEMENT AND [PROPOSED] ORDER

4897-5772-0863.1 / 036973.1039
2/24/2025 12:02 PM
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Kane Moon (SBN 249834)
Allen Feghali (SBN 301080)
Julie Oh (SBN 341157)

MOON LAW GROUP, PC

725 S. Figueroa Street, 31* Floor
Los Angeles, California 90017
Telephone: (213) 232-3128
Facsimile: (213) 232-3125
Email: kmoon@moonlawgroup.com|
Email: afeghali@moonlawgroup.com
Email: joh@moonlawgroup.com

Attorneys for Plaintiff, |
Zachary C. Burch i

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF CONTRA COSTA

ZACHARY C. BURCH, individually, |and on

behalf of all others similarly situated,

Plaintiff,

EASTBAY EQUITIES, INC., California

corporation dba WENDY’S; and DOES 1 through

10, inclusive,

Defendants.

Case No, C23-00765
AMENDED [PROPOSED] ORDER

GRANTING PLAINTIFF’S MOTION FOR
APPROVAL OF PAGA SETTLEMENT

PAGA APPROVAL HEARING:
Datc: November 14, 2024
Time: 9:00 a.m.

Dept.: 12

Complaint Filed: April 4, 2023
Trial Date: Not set

AMENDED ORDER GRANTING PLAINTIFF'S MOTION FOR APPROVAL UF PAGA

SETTLEMENT
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[PROPOSED] ORDER

Plaintiff Zachary C. Burch (“Plaintiff’) seeks approval of a PAGA Scttlement

Agreement (“Settlement”) entered into with Defendant Eastbay Equities, Inc. (“Defendant™)
(together with Plaintiff, the “Parties”) in full resolution of the above-captioned litigation (the
“Action”).

The Court having duly considered Plaintiff's Notice of Motion and Motion for
Approval of PAGA Settlement (“Approval Motion”), the supporting declaration and exhibits
thereto, all papers filed and proceedings had herein, and having reviewed the record in the
Action, and good cause appearing!,

IT IS HEREBY ()RDERiED AND DECREED AS FOLLOWS:

. The Court, for purpcl)ses of this Ordcr, refers to and incorporates all defincd terms
as set forth in the PAGA Setticment Agreement attached as “Exhibit 1” hereto.

2. The Court hereby GRANTS the Approval Motion, and the Settlement is hereby
accepted and approved. The CouT’s Tentative Ruling granting the Approval Motion, which
became the Court’s ruling, is attached hereto as “Exhibit 2.”

3. The obligations sct forth in the Settlement are dcemed part of this Order, and the
Parties and the Settlement Administrator arc ordered to carry out the Settlement according to
its terms and provisions.

4, Plaintiff and the Aggrieved Employees, cffective on the date when Defendant
fully funds the entire Gross Scttlement Amount, will releasc claims against all Released Partics

as follows:

Plaintiff’s Release: Plaintiff and his respective former and present
spouses, representatives, agents, attorneys (including PAGA
Counscl), heirs, administrators, successors, and assigns generally,
release and discharg oc Released Parties from all claims, transactions,
occurrences, or penaltics under the California Private Attorneys’
General Act (Labor Code section 2698, ct seq.)!that were or could
have been soug,ht|by the Labor Commissioner: for the violations
identified and facts contained in the Operative Complaint and
Plaintif{’s PAGA Nonce that accrucd at any time during the PAGA

Period. (“Plamt:ffs Release.’ ") Plaintiff’s Relcasc under this
Agreement does not extend to any claims or actions to enforce this
Agrecment, or to |any claims for vested bencfits, unemployment

AMENDED ORDER GRANTING PLAINTIFF S MOTION F ORTPI;R(WAL OF PAGA
SETTLEMENT
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5.

Development Agency (“LWDA”)I, which did not object. As such, the LWDA releases the

benefits, disability bencfits, social security benefits, workers’
compensation benefits that arose at any time, or based on occurrences
outside the PAGA IPcnod Plaintiff acknowledges that Plaintiff may
discover facts or law different from, or in addition to, the facts or law
that Plaintiff now knows or believes to be true but agrees,
nonetheless, that Plaintiff’s Release shall be and remain effective in
all respects, notw1thstandmg such different or additional facts or
Plaintiff’s discovery of them.

Release by Agerieved Emplovees: All Aggrieved Employees are
decmed to release, on bechalf of themselves and their respective
former and present rcpresentatlvcs, agents, attorneys, heirs,
administrators, successors, and assigns, the Released Parties from all
claims for penalties under the California Private Attorneys’ General
Act (Labor Code, scction 2698, et seq.) that were alleged, or
reasonably could have been dllcged based on the PAGA Period facts
stated in, and that could have been sought by the Labor
Commissioner for the violations identificd in, the Operative
Complaint and/or Plaintif’s PAGA Notice to the LWDA that accrued
at any time during t_he PAGA Pcriod (“Relecased Claims™). Aggrieved
Employecs retain their rights to pursue claims for wages, statutory
penalties, and any other damages.

Release by PAGA Counsel: PAGA Counsel releases on behalf of
their present and former attorneys, cmployees, agents, successors and
assigns the Relcased Parties from all claims for Attorncys’ Fees
and/or Litigation Costs incurred in connection with the Operative
Complaint and the PAGA Pcriod facts stated in the Qperative
Complaint and the PAGA Notice.

Released Partics: Released Parties are Eastbay Equities, Inc., and its
respective past, present, or future affiliates, related entitics, parents,
subsidiaries, owners, mcmbers, partners, officers, directors, board
members, —managers, supervisors, employees, co- employers,
predecessors, successors, assigns, agents, shareholders, investors,
insurers, legal reprcsentatives, representatives, mdepcndent
contractors, franchisors, including “Quality Is Our Recipe, LLC,”
and franchisees. |

|
PAGA Period: PAGA Period mcans the period from April 1, 2022
through July 1, 2024.

PAGA Counsel sub;mittcd the Settlement to the California Labor and Workforce

Released Claims pursuant to Ariasl v Superior Court, 46 Cal.4th 969, 985-866 (2009).

6.

. | . . !
The Parties shall bear their own respective attorneys’ fees and costs, except as

otherwise provided for in the Sctt]lcment and approved by the Court.

AMENDED ORDER GRANTING PLAINT iF}' S MOTION l-OR APPROVAL OF PAGA

SETTLEMENT
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7. The Settlement is not an admission by the Defcndar!lt as defined below, nor is this
Order a finding of the validity of any allegations or of any ﬁongdoing by the Defendant.
Neither this Order, the Settlement,|nor any document referred to herein, nor any action taken to
carry out the Settlement, may be|used as an admission of any fault, wrongdoing, omission,

concession, or liability whatsoever by or against Defendant.

8. Defendant shall pay a Gross Scttlement Amount of $460,000.00, which shall
include the following payments ito the Aggrieved Employees, the Labor and Workforce
Development Agency (“LWDA™), Plaintiff’s Counsel, and the Settlement Administrator
pursuant 1o the terms of the Sett[erlncnt:

a. Aclual administration costs of up to $6,000, payable to the Settlement
Administrator, Si{npluris, Inc., for administration of the Scttlement;

b. Attorneys’ fees toi Plaintiff’s Counsel in the amount of $153,333.33;

¢. Reimbursemnent for actual costs incurred by Plaintiff’s Counsel in the amount
of $19,727.44; and

d. The remaining amount to the PAGA Fund, which shall be allocated as sct forth
in Labor Code § 2699(d), with 75% allocated to the LWDA, and the remaining
25% to the Aggrieved Employees on a pro-rata basis.

9. Sctilement checks shall remain valid and negotiable for one-hundred and eighty
{180) calendar days from the date |of their issuance. If there arc uncashed checks following this
period, the Settlement Administrator will ensure the uncashed funds shall be forwarded to State
of California Controller’s Unclaimed Property Fund in the name of the Aggrieved Employccs
who did not cash their checks.

10.  Defendant shall transmit the entire Gross Settlement Amount due under the
Secttlement Agreement to the Settlement Administrator within ten (10) business days after the
later of the Effcctive Date or the date the Scttlement Administrator provides Defendant with
wire instructions for depositing|the Gross Settlement Amount and verbally verifics the

authenticity of those wire instructions with Defendant by a telephone call prior to the transfer.

3 i
AMENDED ORDER GRANTING PLAINTIFFS MOTION FOR APPROVAL OF PAGA
. SETTLEMENT I
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Defendant shall initiate the teleph:one call with the Settlement Administrator within five (5)
calendar days of receiving the wire transfer instructions from the Scttlement Administrator.

1l.  Within fourteen (14) calendar days after Dcfendant fully funds the Gross
Settlement Amount, the Settlement Administrator shall disburse funds pursuant to the terms
specified in this Settlement Agrccrlnent.

12.  “Effective Date” mecans the date by when both of the following have occurred:
(a) the Court enters a Judgment oé1 its Order granting approval of the Settlement; and (b) the
Judgment is final. The Judgment iis final as of the latest of the following occurrences: (a) the
period for filing any appeal, writ, or other appellate proceeding opposing the settlement
approval has elapsed without any z;ppeal, writ, or other appellate proceeding having been filed;
(b) any appcal, writ, or other appellatc proceeding opposing the settlement approval has been
dismissed finally and conclusively; with no right by any appellant or objector to pursuc further
remedies or relief;, or (c) any aI;pcal, writ, or other appellate procceding has upheld the
settlement approval with no right|by any appellant or objector to pursue further remedies or
relicf. In this regard, it is the intention of the Parties that the Settlement shall not become
effective until the Court’s approvall-of the Settlement is completely final, and no further recourse
exists by an appellant or objector who sceks to contest the Settlement. The occurrence of the
Effective Date is a prerequisite to any obligation of Defendant to pay the Gross Scttlement
Amount.

13.  The Court herby appoints Simpluris, Inc. as the Settlement Administrator.

14.  The Court hereby a}:)points Moon Law Group, PC as PAGA Counsel.

15.  The Court finds thati the fees requested by Plaintiff’s Counsel of $153,333.33 are
reasonable, and the costs incurred by Plaintiff’s Counsel in the amount of $19,727.44 were
reasonable and necessary for the prosecution of this Action. The Court hercby awards attorney’s
fees in the amount of $153,333.33land costs in an amount of $l9,l727.44 to Plaintiff’s Counsel
for their costs. The payment of fees and costs to Plaintiff’s Counsel shall be made in accordance
with the terms of the Settlement. !

| 4

! i
AMENDED ORDER GRANTING PLAINTIFF'S MOTION FOR APPROVAL OF PAGA
! SETTLEMENT :
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16.  The Court approves|the proposed notice letter, attac!:hed as Exhibit B to the

Settlement, to be sent to Aggrieved Employees along with their rc!spcctive settlement cheeks.
17.  This Action is dismissed with prejudice.
18.  Plaintiff shall submit a copy of this Order to the LWDA within thirty (30)

calendar days after entry of this Otcder.

19. This Court shall retain jurisdiction, pursuant to California Code of Civil
Procedure section 664.6, over this Action, the Parties, and the Aggricved Employees to the
fullest extent necessary to interpret, enforce, and effectuate the terms and intent of the
Settlement and this Order and Judgment.

20.  The Court sets a Compliancc Hearing re: Disbursement for September 18, 2025
at 9:00 a.m. in Department 39. At least one weck prior to the Compliance Hearing, Plaintiff’s
Counsel shall file a compliance statcment, which should update and document the actual
litigation costs to be reimbursed, and a final report and declaration by the Settlement
Administrator regarding settlement distribution. "fen percent of the attorneys’ fees shall be
withheld by the Settlement Administrator pending the Compliance Hearing. No appearance
will be required at the Compliance Hearing if the Scttlement Administrator’s declaration

reports that all the distributions under the Settlement are complete.

IT IS SO ORDERED.
DATED:
HONORABLE JUDGE
OF THE CONTRA COSTA COUNTY
SUPERIOR COURT

5 .
AMENDED ORDER GRANTING PLATNTIFF'S MOTION FOR APPROVAL OF PAGA
SETTLEMENT
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PAGA SETTLEMBNT AGREEMENT

. Tlus “PAGA" (Prwate Attomeys Gleneral :Act of 2004, Califomnia: Labor Code section 2698 i
"€t seq. ) Seulemcnt vAgreemcnt (“Agreemcnt ") is made by and Delween Plamnff ZacharyC Burch
(¢ ‘Plamuff’ ) and Defendant Eastbay Equitics, Inc dba-Wendy’s (‘Def‘endant") “The Agrccment
rcfers lo P]amtlff and Defendant collectwely as "Pamcs " ar mdtwdually as “Party v

i DEFIN ITIONS ‘

1

12,

i3
14
i3
16

i&
19

110

“Acnon" means PIamnﬁ"s PAGA lawsuit entitled Zach ary. chh vs Eas!bay Equmes

;Im:. ﬁlcd ifi the: Supenor Court of Callforma County of‘ Contra Cosfa /case numbcr
‘023 00765 ’

- i -
"Aggnevcd Employee" Means; any: and alI persons who arc'or wérg employed by
Def‘cndant in Cahforma asa nclm-e).empt employee dunng lhc PAGA Pefiod.

“Aggneved Employec Dala mcans Aggneved meloyec xdentlfymg mfonnatlon m
Defendant’s possessu)n mcludmf, the Aggneved Employca S name; ‘Jast-known .malllng
address Soc:al Secunty number, ahd ngimber of PAGA Pay, Periods,-

mvestlg,anon and search Tor currcnt Aggneved Employec malhng addresses usmg all
reasonab]y availablé sourc&s, mcthods and means- mc!udmg, ‘but not'limited to, the

‘NaiiGial Cliatige of Addigss” database skip traces; and direct contact by the Settlemel{t

Admlmslrator with: Agggevad =Employccs

}‘;‘Appr‘owﬂ»Order"means the Court_s"order..grami'hg.'épi)r'b'véi 6ftheSEitléniént.-

Counse] for their l|t1gauon costs and expeuscs mcuncd to pmsccntc ihic Achon
-Attomcys ‘Costs sha][ hot excced $25 ,000.00.

"Attomcys ‘Fecs™ meabs the amount 16 be awarded 1o PAGA Coupsel for the' work they-
‘have perfonned in furthc\ancc of the Action. Attorneys Fees shall not exceed:
$153, 333 33, which wpresents one-third of the Gross Scltlemcnl Amount

“Cougt” means the Supéi‘io'rC,Jourt of Ca]ifornia Cdliiny'-of‘ Contrd, Ccusta

“Dcfcnsc Counsel” means Littler Mendc]son PC, the attorneys representing Defendant
ln ‘the Action:

“Effective Date” means the date by when both of the following have occurred: (@) the.
Court enters a Judgment on’ 1ts Otder granting approVaI of the Settlement; and (b) ithe:
Judgment is final. The Iudgmcnl. is final as of the latest of the following occurrcrices: (&)
the period for filing any appeal writ, or other appellate proceeding opposing the.

‘settlement approval, has elapsed without any appeal ‘Wiit, or other appeliate procecdmg

havmg been filed; (b) any hppeal writ, or other. appellatc procecding opposmg the:
:Seftlement approval has: bccn dlSmlSS&d finally and cunclus'Wely witli no right by any’
appcllanl or objector to; pm’sue furthier remedies or: 1ellef o1 (c)! any appeal, vmr -0t other:

]
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appe:llale proceedmghas uphcld the settlément approval with: nol r;ghl by any. appellant-
ot.objector to pursue ‘further. rcmedles ‘of relicf: In this regatd, it is the-intentioti ‘'of the
Parties ihat’ ihe’ “Settlement shall not become effectWe until the: Court‘s approval.of the-
Settlement is completely ﬁnal aiid no’ ﬁmher recoursc cxlsts by an- appellaut or: ob_;ector v
who sécks to contest the Settlement The ¢ occurreiice:of the, Eﬂ'cctwc Dateisa
prerequlsnc toany obligation of Defendant to pay the Gross Settlemcnt Amouni;

“Gross Scttlemcnt Amount means, $460 000.00, wlnch 1sithe, maxnmum fotal araount:
Defendant -agrees. to’ pay under the Settlcmcnt except as. provxdcd m: Palagraph 8 below.
The Gross Seftlement Amount wnII be tsed to paydnd:vldua[ PAGA'Paymenls the
LWDA PAGA Payment, Attome.ya l"ees, Attorneys’ Cosls, the Seltlement
Admlmslratloﬁ Costs, -and any Bruployer side payroll taxes (lf any)

“Inﬂw:dual PAGA Paymcnt” nmeans tiie Aggneved .Ernployce s pro-ata share of the’25%.
of the Net Setflemeiit Afriount; calculated accordmg to the, number of  Pay Periods tht,

Aggneved ’,l:mployee worked dulmb Lhc PAGA Penod‘
“-Iudgmcnt ieans the Judgmcnt cnteacd by the Court bascd upon the Approval Order

“LWDA PAGA Paymeut” mieans the 75% of the Neét Settlemeéiit Amount paid to'thie;

Labor and Workforce: Dcvelopment Agency s ("LWDA”) under Laboi‘ Code sccuon
2699, subd (z)

“Net Settlemcm Amount" means the Gross Settlemeut Amoum less:ihe followm

paymems in- the. amounts. approved by y the'Court: Attorneys Fees Attomeys Costs aud '
the Scttlemem Admmlstmllon Costs Thc 1cmamder 1s ihe tota] amount of PAGA cw:l'

yyyyy

5% to thc Aggneved Emp]oyees in: scttlemcnt of'PAGA clalms

“PAGA Counsel” nieans Moon Law Gronp. PC lic-aftofneys répresenting. P]amnff iR
'thc Actton

“Pay Pcnod" means-any pay-period durmg which aij, Aggneved Employee was-
employcd by Dcfcndant for al Jeast one day during, the PAGA Petiod:

“PAGA Notxce means Plamhff *s April'l, 2023 létter to-Défendant and the LWDA
prowdmg notice pursuant to; Labor- Cdde § 2699. 3(:1), attached hcrcto as ExhlbltA

“PAGA Penod" means the pcrmd froin April 1, 2022 1hr0ugh Avigust-1, 2024, orihe date:
of the Courl s Order approvmg the Settlement, whlchcver date is earlicr.

“Releascd Claims” meais the claims being : réleased by Plaintiff and. Agmeved
Employccs as described jn- Paragraph 5.2 below.

““Released Parties” méans Eastbay Equities, Inc., and its rcspcctwc past, presenl or,
futurt.. affiliates, retated ennue% parents, subsndlanes owners members, parnets;
oﬁ' icers, directors, boald membels managers, supervtsors employecs cocmployers,
predecessors successors; asméns agents, shareholders, investors, insurers, legal.

rcpresentanves replesentatwes mdependent contractors franchsso;s, ‘inctuding "Qual:ly
JsOur Recnpe LLC,” aiid ﬁ‘anclnsees

2
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1.23

1.24

“Settlement” means the disposition 6f-the-Action _effe_cted by this-Agreement and the
Judgment.

“Settlement Admfriistralox” means Simphiris, Inc:, a neiitral, third-party administrator
the Parties:have agreed to appoint to administer the Settlement.

“Settlement Adininistration Co >ts means ineans the amoiint the Settlement
Administrator will be paid. from the Gross Settlement Amount to reimburse its
reasonable fees and expenses in administefing the Sclth..menl in accordance with this
Agreement:

RECITALS

2.1

19
(IS D

2.3

2.4

2.5

On-April 4, 2023, Plaintiff comlmcnced this-Action by filing-a complaint alléging the
following causes of action agamst Defendant: (1) Failure to Pay Minimum “Wages' [Cal.
Lab. Code §§ 204, 1194, 1194, 2 and 1197}; (2) Failwre to Pay Overtime Compensation
[Cal. Lab. Code §§ 1194 and 1198] (3) Failure to Provide Meal.Periods [Cal. Lab. Code

§§226.7, 5123; (4) Failure to Amhonze and Permit Rest Breaks,[Cil. Lab. Code §

226.7, 512); (5) Failure'to Indemmfy Necessary Business Expcnses [Cal. Lab. Code §
2802); (6) Faihire to Timely Pay Final Wages at Termination {Cal. Lab. Code §§ 201-
203}; (7)-Failure to Provide Accurate ltémized Wage.Statements [Cal, Lab. Code § 226);:
__and (8). Unfair Business Practlccs [Cal. Bus. & Prof. Code-§§: 17200, ct sed.]. On June 3;
2023 Plaintiff filed-a ﬁrst amended complamt allegmg additional’ cause of action for
Civil Penalties Under PAGA [CaI Lab. Code § 2699, et seq.]'(the “Operative
Complmnt“) -On-June 30, 2023, Plaintiff’s class allegatxons were dismissed.- Thus, the
Action consists solely of Plaintifl’s cause of action for civil penaltics under PAGA..

Defendant denies the allegations in the Operative Complaint, denies any failure to
comply with the laws :dentxﬂch in in the Operative Complaint; and denies any and all
lxablhty for the causes of actlon allcged This Agreement shall not be construed as an
admlssmn of fault or wronndo'ng by the Released Parties, .or any of them.

Pursuant to Labor Code section 2699.3, sitbd. (a), Plaintiff'gave timely written notice to
Defendants and the LWDA by(sending-a PAGA notice letter on April 1,.2023. Plaintiff’s
PAGA case number is LWDA-CM-945829-23.

OnMay 1, 2024, the Partics participated in an all-day mediation presided over by

mediator Tripper Ortman, Esql which led to this Agreement to scttle the Action. The
Parties agree that the terms and conditions of this Agreement are the result of lengthy,

intensive arms-length negonauons between the Parties supervised by an experienced
emiployment law mediator. |

|.
Prior to mediation and negotiating the Seitlement, Plaintiff obtained, through informal

-discovery, a sample of the time and payroll records for the Aggricved Employees, the

number of Pay Periods and Aégt ieved Employees in the PAGA Period, relevant excerpts
of Defendant’s employment ])OIICICS and handbook, and other relevanl documents.
Plaintiff retained an expert to analyze the records produced by Defendant.
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2.6

The Parties, PAGA Counsel, and Defense Counsel represent that tﬁey are not aware of

any other pending matter or acfton asserting claims that will be extmgmshcd or-affected
by the Settlement.

3. MONETARY TERMS

3.1

3.2

Gross Seulement Amount. Except as otherwise provided by Paragraph 8 below,
Deféndarits promises to pay $460 000.00 and no more as the Gross Settlemént Amouint,
Defendant has no obligation to pay the Gross Settlement Amount prior to the deadline
stated in-Paragrapk 4.3 of this Agreement. The Settlernent Administrator will disburse
the entire Gross Seftlement Amount without asking or requiring Aggrieved Employess .

to submit any claim as a condition of payment. None of the Gross Settlement Amount
will revert to Deferidant.

Payments from the Gross Settlemenl. Amount. The Settleinent Administrator will make.

and deduct the following payments from the Gross Settlement Amount, in the amounts
specificd by the Court in the Approval Order:

3.2.) To PAGA Counsel: Attorneys’s Fees of notmorethan one-third (1/ 3) of the
Gross Settlement Amount, which is currently estimated to be $153,333.33, and Litigation
Costs of not mere than $25,000. 00. Defendant wiil not oppose requests for these
payments provided that they domot exceed these amounts. Plaintiff andfor PAGA Counsel

.wilt file a motion for. approval of the Settlement, which will inctude a request for PAGA

Counsel’s:Attorneys’-Fees and ngauon Costs. If.the Court.approves Attorneys: Fees_ ___ ...

and/or Litigation Costs less than thie amounts requested, the Settlement Admintstrator will.
allocate thé remainder to the Net Settlement Amoimt, Released Parties shall have no
liability to ‘PAGA Counsel or any other plamtlff s counse] atising from any claiin to any
portion of the Attorneys’ Fees and/of Litigation'Costs. The Setllement Administator will
pay the Attorneys’ Fees and Litigation Costs using ouc or moze IRS 1099 Forms. PAGA
Counsel assuines full responsibility and liability for taxes owed- on the Attorneys’ Fees
and Litigation Costs and holds Released Parties harmless, and indemnifies Released
Parties, from any dispute or controversy regarding any division or sharing of any of these
payments.

3.2.2 To the Settlement Administrator: Séttlement Administration Costs not to
exceed $6,000.00 except for a s;howing of good.cause and as approved by the Coutt. To
the extent the Setttement Administration Costs are less or the Court approves payment
less than $6,000.00, the Setlement Administrator will retain the remainder in the Net

Settlement Antount, |

323 To the LWDA and Aggrieved Employees: The Net Settlement Amount will be
distributed amongst Aggneved Employces and the LWDA, with 75%:allocated to the
LWDA PAGA Payment and.25% allocated to the Individual PAGA Payments.

3.2.3.1 The Settiement Administrator will calculate each Individual

PAGA Payment by|(a) dividing the amount of the Aggrieved Emplayees’ 25%

share of the Net Settlement Amount-by the total number 6f Pay Periods worked

by all Aggrieved Employees during the PAGA Period and (b) muhtiplying the

result by cach Aggrieved Employce’s Pay Periods. Aggrieved Employees
| .
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assume full responsibility and liability: for any ‘taxes !OWBd on their Individual.
PAGA Payments. : '

3.2.32 All payments to-Aggricved Employess under this-Settlenicnt,
shall be characten?ed as non-wage penallies, and the Settleent Administrator
‘will report the Ind1v1dual PAGA Payments on IRS 1099 Forms..

4. SETTLEMENT FUNDING AND PAYMENTS.

4.

42

43

4.4

- ltmnedmtely notify. PAGA CounseLlf it discovers, that the Aggrle\{ed Employee Dita_

PAGA Périod Pay Periods: Based on a.review of its records to daté, Defendant estimates

there are @pproximately 1,739 Aggneved Employecs approximatély who worked 4 total
of 35,000 pay periods in the PAGA Period.

Agprieved Emploxcc Data. Within'ten (10) businiess daysof the later of the'Effective
Date or the date the Settlement Administrartor provides Defendant witly instiuctions for
sccurely transferring the Aggneved Eimployee Data to the Settlcment Administrator,
Defendant will deliver the Aggneved Employee Data to the Settlernent Adminisirator, in
the form of a Microsoft Excel spreadsheet To protect Aggrieved Employces ‘privacy
rights, the-Settiement Admmxsmtor must inaintain the Aggrieved Employee-Data in
confidence, use the Aggrieved IEmponee Data only for purposes of this Settiement and
for no other purpose, and restricl acéess to the Aggricved Employee Data to the
Settlement Administrator cmployecs who need acéess to the Aggricved Employee Data
to effect and perform under tlus Agreement. Defendant has:a contmumg duty.to

omitted-Aggricved Employee 1denl1fymg lnfonnatlon and to provide corrected or
updated Aggricved Employee Data as soon as reasonably fca31blc Wiihout any
extensmn of the deadlme by Wthh Defendant must send thc Aggnevcd Emp]oyec Data
to the Settlement: Admmlstrator, the Parties and their counsel will: expcdtlxoUsly use best
efforts, in good faith, to reconstmct or otherwxse rcsolve any issues related to missing or

omitted Aggrleved Emplayee Data PAGA Counse) agrees that it shall not view the

Aggnevcd Employee Data, and that if obtains the Aggrieved Employee Data, it will
immicdiately delete the data and ‘inform the Settlement Administrator and Defense
Counsel of the disclosure and the steps it took to delete the Aggrieved Employee Data.

Funding of Gross Settlement tl\mount Defendant shall fully fund the Gross Settlement
Amount by transmitting the funds to the Settlement Administrator no later:than ten (10)
business days after the later of' (1) the Effective Date, or {2) the.date the Scttlment
Administrator provides Defenclant with wire instructions for deposmng the Gross
Settlement Amount and vctbally verifies the authenticity of those wire iistructions with
Defendant by a telephone call|puot to the transfer, tnitiated by Defendant using the
Settiment Administrator’s telephone number published on its known webiste. Defendant
shall initiatc the telephone call with the Settlement Administrator to verify the

uthentlcny of the wire transfer instructions within five (5) calendar days of receiving
the wirc transter instructions from the Settlement Administrator.

Payments from the Gross Settlement Amount. Within fousteen. (14) calendar days after
Deéfendarit fully funds the Gross Settlement Amount, the'Settlement Administrator shall
mail checks for all Individual lPAGA Payments, the LWDA PAGA Payment, Attorneys’
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5. RELEASESQFCLAIMS.

Fces, and Litigation Costs., Dlshmsement of PAGA Counsel Attorneys Fees and
thlgatlon Costs shallnot prccede disbursement of Individual PAGA Paymérits.

44.1 The Settlemenit Adnpmstrator williissue checks for the Individual PAGA
Payinents s aud send thiem-to Aggneved Employees‘vxa First Class U 8. Mail, postage
prepaid. The facc of each check: shall prominently staté the date (not léss than 180 days
after the date of maﬂmg) when the chcck will'be voided. The Settlément Administrator
will cance] all checks not cashed by the. vond date.- Before matlmg any: cliccks, the
Settlement Admlmslralor must update the reclplems malhng addresses usmg the
“Nahonal Change ot” Address Database"

442 The Settlement Administeitor must conduct an Agjrrieved Employce. Address
Search for all Aggneved Employees whose checks are returned; undelwered without
USPS forwaldmg address. Withiit;seven' (7) calendar days of receiving a returned'check,
the Settlernent Administrator must re-mail cheeks to the USBS: fomardmg address
prov:ded or to an- -address ascertamed through the Agprieved Employee-Addreéss Search.
Thé Settlement Administrator néed not take further steps to-deliver éhecks to Aggneved
Employecs whose re-mailed checks are returned as undelivered, The:Administrator shall
promplly send a replacement check to any Aggrieved meloyee whose original ¢heck was
lost or rmspldced reqhested by the Aggneved Employee prior:to the:void date:

443 "For any Aggrieved Emplo_yee whose Individual PAGA Paymerit check is
uncashed and cancelled after the void date, the Settlement Admlmstralor shall’transmit the

_funids 1epresented by.such checks 1o the Callfomxa.Connoller s-Unclaimed.-Property- Fund_.___.

in the name of the Aggrieved Employee, thercby lcaving no “unpald residue” subject to
the requnrements of California Code of Civil Procediire Section 384 subd. .(b).

444 'I‘he payrment of lndwudual PAGA Payinents shall wiot obligate Deféndant to-
confer any addmonal bencfits o] make any additional payments to.thc' Ag sgrieved

‘Employees (such as 401(k) con nb_u_hens or. bonuses) beyond thosé specified iu this
Agreement.

Effective on the date when Dcf'cndanl fully funds the entire Gross Set(lemcnt Aniount, Plaintiff
and the Aggricved Empléyces will felcase claims against all Released Parties as follows:

5.1

Plaintiff’s Release. Plaintiff aud his respective formey and present spouses,
representatives, agents, altomeys (including PAGA Counsel), heirs, administrators,
successors, and assigns generally, release and discharge Released Parties from all
claitns, transactions, oCCurrences, or penaltics under the Califomnia Privatc Attorneys’
General Act{Labor Code scction 2698, et seq.) that were or could have been sought by
the' Labor Commissioner tor the violations identified and facts contaiiied in the
Operatwe Complaint and Flamnﬁ"s PAGA Notice, that accrued at any time during the
'PAGA Period. (“Plaintiffs’ Release ") Plaintiff’s Release under this Agreement does not
extend to any claims or actlons to enforce this Agreement,-or to any claims for vested
beneﬁts unemployment’ benef 1s, dlsablllry benef" its, social security benefits, workers’
compcnmtmn benefits that arose at’any time, or based on occurrences outside the PAGA
Period. Plamhl’f acknowlcdges that Plaintiff may discover facts orlaw different from, or
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5.2

.53

jn addition t6, the facts or law that Plaintiff now knows or béheves to b triu€ but agrees,
fonetlieless, that Plaintiff’s Release shall be and fémain eﬁfcctwe in all lCSpBClS
notw:thstandmg sitch different|or additional facts'or Plaintiff’s discovery of them.

5.1:1 Plaintiff’s Waiver of Rights Under Cahfomta Civil Code Section 1542. For
purposes-of Plaintiff’s Release, Plaintiff expressly waives and relinquishes the: provxsxons .
nghts and benefits, ifs -any, of: sechon 1542 of the ‘Califomia.Civil Code; which reads:

“A general réleasé docs notextend to claims that the creditor or relensing. party does
not know or suspect 1o exrst iu his or her favor at the time of executing the release
and that, if known by lpim or her, would have matenally affected his or hef settlemient
with !he debtor.or. teleased paity.”

Release by Agggxcvcd Employee% All Aggrlcvcd Employecs are decmed to release; on
behdlf of themselves and their respective former ‘and present representatives; agents,
attorneys, heirs, admmlslmtors -successors, and assigns, the Réleased Parties fromn all
claims for penaltles under the California Private Auomeys General Act {(Labor Code
sectiof 2698, et séq:) that were alleged, of reasonab]y could-have been alleged, based on
the PAGA Period facts stdted-i m and that'could have been. sought by.the. Labor
Comrmssmne:. for the vxolatlons 1denl:f‘ ed in, the Operative Complaint and!or Plaintiff’s
PAGA Notice to the LWDA that accrued at atiy-time during the PAGA. Pcnod ("Re]eased
Clalms") Aggrle\red Employeies tetain [heir righis to puisue.claims for wages, statutory
penalties, and any other. damages

—— -—— e ————y -

"Reicase bv PAGA Counsel PAGA Cotmsel releascs on behalf of their prescnt and
former attorneys, employees, agems successors and assigns the Released: Parties from'
2l claims for Attomcys Fees: andIOr ngatlon :Costs incurred in connection with.the
Operative Compiamt and the PAGA Périod-Bicts stated in’the Operative Corhiplaint.and’
the PAGA Notice..

6. MOTION FOR APPROVAL OF SETTLEMENT..

6.1

Plaintiff’s Responsibilities. Plamt:ff will prepare all documents necessary to obtain the
‘Court’s.approval of the. Settleinent and deliver them to Defense Counsel before the
motion and supporting papers are filed with the Cowrt. Specifically, Plaintiff will prepare
the following documents: (i) a drafi proposcd Approval Order; (ii) a signed declaration
from the Settlement Administrator attaching'its “not to exceed” bid for administering the
Settlement and attesting to. 1ts|w:llmgness to serve; competency; operative procedures
for protecting the security of Aggrieved Employee Data; aimounts of insurdnce coverage
for any data breach, defalcation of funds or other misfeasance; all facts relevant to any
actual-or potential conflicts of interest with Aggriecved Employees or the LWDA; and'the
nature and cxtent of any financial relationship with Plaintiff, PAGA Counsel or Defense
Coungel, (iii) a signed declaratiou from PAGA Counsel firm attesting-to its tlmely
transmission to'the LWDA ofjall necessary PAGA documents (initial notice of violations
(Labor Code § 2699.3(a)), Operative Complamt (Labor Code § 2699(1)(1)), and this
Apreement (Labor Code § 26 9(DH(2));-and (w) declarations from Plaintiff and PAGA
Counsel stating ail facts relevant to any actual or potential CODﬂlCt of interest with
Aggrieved Employées and/or Ithe Settlement Administrator. In their declarations,
Plaintiff and PAGA Counsel shall aver that they are not aware fo[‘ any other pending



DOCUSIgn Envelupe | o4 14001565-008?-4DEE-A1A9 AESQC‘IBD?CQC

62

63

matter or action asserting. clalms that will be' extinguished, or- adversely aff‘ected by the
Seﬁlemunt

Responsibilities of Cotingel. PAGA Counsel and Defense Counsel arejointly. responsible;
for expeditiously fi nallzmg and filing the riwtion for appidval of the Séttlemient
'(“Approwl \/Iotlon") né later than 30 days after the full éxecution of, this Agreement
and’ oblanung 'a proipt hc:mng date for the: Apploval Métion and appcarmg in’Conitt to’
_advocate in favor of the’ Mouon PAGA Counsel is: responsnblc for deljvering ihe

Colu't s Approva] Ordcr to the Settlemcnt Admmlstrator

‘Duty to Cooperate. If the Parues disagree on any.aspect of the proposed Approval

Motion and/or.the § suppor lmg dcclaranons and: documenls, PAGA Counsel and Defense
Counsel will: expeditiously work together on béhalf of the Parties by meeting'in peréon”
or by lelcphone and in good faiih, to resolve the dlsagreemem If the Court does not
prant the Approval iMouon or condtt:ons its apploval on any'material change | to this
Agreement, PAGA- Counsel aud Defense Counsel will expedltlously work together on
behalf of the Parties by meeting in person or by teleplione;-and in good faith; to.modify
the Agreement and, otherwise: satisfy the Coult’s concerns:

7, SETTLEMENT ADMINISTRATION.

7:1

72

13

7.4

Selection of! Sett]ement Administrator. The Partics have _]omtly selected Simpluris, Inc:
{“Simpliiris™) to serve as the Settlement. Administrator and verified that, as a.condition
of appointment, Slmpluus.agrccs {o.be, boundhyhtms Aorcement and.to; pcrf'oml, asa___

fiduciary, all dunes specified i in this Agreement n c)(changc for payment of Settlement
Admuustratlon Costs The Parhcs PAGA Counse]and Defense Counsel represent that

they:have 1o’ mterest or relahohshlp, financial of otherwise, thh the Settlemem

_Admlmstrator other ﬂlan a: professuonal relatlonshlp arising out of prior expenences

......

Employer [dentification Number. The Setrlement Administrator shall have and use its
own “Employer Idenhﬁcauon umber” for purposes of calculating payroll tax
withholdings and providing reports to. state and federal tax authorities,

Qualified Setilenicit Fund. The Setllement Adnrinistralor shall establish a settlement
fiind that ineets the 1eqmremellns ofa quahf‘ ed settlement fund (“QSF") under US
Treasury Reguilationsection 46813 1 Instructlons 00} Def‘endant The Settlement
Administrartor shall provide Defendant with 1nstruchons for securely trmlsfenmg the
Aggricved Employee Data to the Settlement Administralor after receiving the Approval
Order from PAGA Counsel .md by no later than the Effective Date. The Settiment
Administrator shall also prowde Defendant with wire instru¢tions for depositing the

Gross Settlemen& Amount aftcr receiving the Approval Order from PAGA Counsel and
by no later than the Effective Date.

Notice to Aggrieved Employées. All checks for the Individual PAGA Payment mailed 1o
cach Aggrieved Employee shall ve accompanied by a notice letter from the Settlement
Administrator; substantially i ' the Form attached to this Agreement as Bxhlblt B;
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7, 6

Final Accounting and Declaration. Within ten (10 days aftet theI Séttlement:
Administrator dtsbmscs all’ ﬁ.mds in the Gross. Settlemenl Amouit, the- Settlement

-Administrator shall provnde PAGA Counsgl'and Defense Counsel with a firtdl'

accounting, detaltmg ifs‘disbursements of all payments made under this Agreement If
requested by the Pames and/or [the :Court, at'least fouiteen (14) days before any. deadline
set by the Court; the, Settlcment Administrator shall prepal e:andprovide PAGA Counsel
and Defense Cmmsel q s:gncd|declarat10n attestmg 10'its diie dlhgence and. comphauce
with all of its obhgatlons under this Agreement, The Settlement Admlmstrator stiall
supplément its declaration as needed of requested by the Partics:and/or the'Coutt. PAGA.-
Cotitisel-is tespon51ble for ﬁlmg the SettlementAdmnnsttators dec]alatlon in. Court

Administrator Diities. The- Settlement Administrator has & duty to perform ot obsewe all

'tasks to be performed or: obserVed by the Setﬂement Admmnstrator contamed in this

Agrecment or; ot.henvme

8. ESCALATOR CLAUS!L Based on 1ts records, Defendant -estimatds that, as of the date of this

.....

Agreement ‘therezare approxlmately 35, 000 Pay Periods in the: PAGA Penod If the. number of- Pay’
Periods in the PAGA Period exceeds 35, 000 by more than:10%; meaning if the number of- total Pay
Deriods is 38,500 or more; the Gross: ‘Settlement Amount; shall- be increased. by the petcentage that
‘the actuat number of Pay Pertods excecds 38 :500. Altemattvely, Deféndant may clect to- end the
PAGA Penod apphcable to the Released Clatms on the;datg that the fotal’ ‘mumber of’ Pay Penods
teaches 38,500, -5 that the escalator clausé is not tnggered

— 9. ..CONTINUING. JURISDICTIONAND WAIVER OF.'RIGHT.TO.APPEAL - =

9,

9.2

10, ADDITIONAL PROVISIONS.

10.1

Continuing Jumdmtlon of the Court The Parttcs agree that, after entry of Judgment the

'Court will retain Junsdxctlon ovet ‘the Parties, Actton, and. the Settlcment solely for
. purpbses of (l) ent‘orcmn this- Agreement andfor Judgment (i) addressmg settiement

administration: mattets and (ii1) addrcssmg such post—Judgment matters a8 are permntted'

by law.

Waiver of Right {o Appea] Prowded the: Judgrnent {5 consistent with the terms and
conditions of this’ Agreement Spemf‘ cally mcludmg the Attomeys’ Fees-and Attomeys”
Costs, the Parties, their respective counsel waiveall rights to, appeal from the Judgment
including.all riglts to post-_;udgment and appellate proceedings, the right to file motions
to vacaie judgment, motions fon new trial, extraordinary wuits, and appeals. The waiver
of appeal does not include any waiver of the right o oppose such motions, writs of
appeals. If. anothér party-appeals the Judgment the Parties® obligations to perform under
this Agreement will be suspended until such time as the appeal is finally resolved and

the Judgment becomes final, except as to matters that do uot affect the amount of the
Net Settlement Amount‘ '

|

No Adnission of Liability or Rem esentative' Manageability for. Otlier Purposes. This
Agl eement represents a comptomlse and settlement of highly disputed.claims. Nothing
in'this Agreement is intended. or should be construed as an admission by Defendant that

any of the 'tlleganons inthe Opetatlvc Complamt have mierit ot that Defendant ‘has’any
liability for any claims asserted; nor should it be mtended or construed as an admlssmn
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10.2

10.3

104.

10.6

!

by Plaintiff that Defendant’s dbfcnses in the Action have merit. Thc Parties agree that
representative treatment is for purposes of this Settlement only. lf for any reason the
Court does not approve the Sctllcment Defendant reserves.all available defenses to the
claims in the Action, and Plamt;ff reserves the right to contest Defendant’s defenses. The
Settlement, this Agreement, and the Parties’ willingness to settle the Action will have no
beating on, and will not bz admlsszble in connection with, any litigation (except for
proccedmgs to enforce or effectuate the Settlenient and-this Agreement).

Publicity. PAGA Counsel agrees to discuss the terms of this Settlement only in
declarations submitted to the Court to establish PAGA Couiisel’s adequacy to serve as.
counsel, in declarations submitied to the Court in support of the' Approval Motion, and
any othér pleading filed with the'Court in conjunction with the Settlement. PAGA
Counsel and. Plaintiff agree that they will not publish any press releases or press
statements regarding the St.ttlcment identify Defendant or Defense Counsel by name in
any media including PAGA Cqunscl s website, or have any communications with the
press or media about the Action or the. Settlemcnt Plaintiff; in response to inquiries, will
state that that “the Action was resolved.” This provision will not impede. PAGA,

Counsel’s ability to discharge ﬁducnary duties, including effectuating the terms of this
Settlcment.

Confidentiality Prior to Approval. Plaintiff, PAGA Counsel, Defendant, and Defense
Counsel scparately agree that, iuntil the Approval Motion:is filed, thcy and each of them.
will not disclose, disserninate:and/or publicize, or cause or permit another person to
disclose; disseminate-or pubhc;ze any-of the terms-of'the:Agreement-divcetly-or —-—- -
indirectly, specifically or generally, to any person, corporation, association, government
agency, or-other entity except: (1) to thé Parties’ attorneys, accountants, or spouses, all.
of whom will be instructed to keep this Agreement confidential; (2) counsel in a related
matter; (3) to the extent necessary to report income to appropnatc taxmg authorities; (4)
in response Lo.a court order or subpoena or (5) in response fo an inquiry or subpoena
issucd by a state or federal go'}enunent agency.

Communication by PAGA Counsel. PAGA Counsel will not initiate contact ot
communicate with the Aggric\:red Employees during the approval process. However,

nothmg in this paragraph shall‘ be construed to prevent PAGA. Counset from responding
to-inquiries from-Aggrievzd Ef ployees.

Integrated Agreement. Upon execution by all Parties and their counsel, this. Agreement
together with its attached exhibits shall-constitute the entire agreement between the.
Parties relating to the Setllement, superseding any and 21l oral representations,
warranties, covenants, or inducements made to or by any Party. However, this
Agrecment does not effect or supersede the individual settlement agreement and general
release that Plaintiff entered i into with-Defendant on or about May 8, 2024, which shall

become null and void to the extent that the Scttlement contemp[ated in this Agreement is
not approved by the Court.

Attorney Aunthorization. PAGA Counsel and Defense Counscl separately warrant and
tepresent that they arc aulhonzed by Plaintiff and Defendant, respectively, to take all
appropriate action required or pcrmmcd to be taken by such Parties pursuant to this
Agreement to effectuate its tcrms and to execute any ather documents-reasonably

10



DocuSian Envelope ID: 14001565-0D87-406E-A1AZ-AE6IC1BOTCIC I

required tg effectuate the tenns of this Agreement including any amendments to this
Agreement.

10.7  Cooperation. The Parties and their counsel will cooperate with each other.and use their
best efforts, in good faith, to lmplcment the Scttlement by, among other things,
modifying the Scttlement Agleemeut submitting supplemental evidence and
supplemcntmg points and authoritics as requested by the Court. In the event the Partics
are unable to agree upon the form or content of any document necessary to implement
the Settlement, or on any modiﬁcauou of the Agreement that may bécome necessary to
implement the Settlement, the Pamcs will seck the assistance of the Action’s miediator,.
Tripper Ortman, and/or the Court for resolution.

10.8 No Prior Assignments. The Pal’tlcs separately represent and warrant that thcy have not
directly o indirectly assigned, Ltranst‘errcd encumbered, or purported to assign, transfer,
or encumber to any person or entity and portion of any liability, claim, demand, action,
cause of action, or right rc]eased and dlscharged by the Pames in this Settlement.,

10.9 No Tax or Legal Advice. The Partles understand and agree that the Partics are neither
providing tax or legal advice, nor making representations regarding tax obligations or
consequences, if any, related lo this Agreement; and that the Aggrieved Employees will
assume any such tax obli gatmns or consequences that may arise from this Agreemcnt
and that the Aggrieved Employees shall not séek any indemnification from the Partics or
:any of the Released Parties in this regard. Neither Plaintiff, PAGA Counsel, Defendant;

e e e e nor-Defense Counsel are.providing any-advice regarding taxes or- tamblltty, nor shall

anything in this Settlement be relied upon as such within thé meaning of United States
Treasury Dc;pan_mcu; Circular|230 (31 CFR Part 10, as- amended) or otherwise.

10.10- Invalidity of Any Provrsaon Before declaring any-provision of this. Agleemeut invalid,
the Parties 1cquest that the Court first attempt to construe the provisions valid to the
fullest extent poss;ble conswtent with applicablc precedents, so-as to define all-
provisions of this Agrecment valid and enforceable.

10:11 Modification of Agreement. This' Agreement, and all parts of it, may be amended,
modified, changed, or waived|only by an express written instrunent sigried by all
Parties, and approved by the Coutrt.

10.12 Agreenient Binding on Successors, This Agreement will be binding upon, and inure to
the benefit of, the successors of each of the Partics.

10.13  Applicable Law. All terms and conditions of this Agreement and its exhibits will be

governed by and interpreted accordmg to the internal laws of the State of California,
without regard to conftict of law principles.

10.J4 Cooperation in Drafting. The Pamcs have cooperated in the drafting and preparation of

this Agrccmcnt This Agrecment will not be construed.against any Party on the basis that
the Paity was the drafter or pal.l ticipated in the drafting.

10.15 Use and Return of Aggrieved Employee Data. Information prov:ded to PAGA Counsel
pursuant to Cal. Evid. Code 51 152, and all copies and summanes of the PAGA Data

provided to PAGA Counsel ]Jy Defendant in connection with thle mediation, other
I

I
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10.16

10.17

10,18

10.19

10.20

settlement ncgotlauons, orin connecuon with the Settlement, may be uscd only with
rcspect 1o this. Scttlement and no other. purpose, and’ may not beused in’ ‘any way that.
violates any existing contractual agreement, statute; or rile of court.

dmg Thc descriptive: headlmgs contained i in this Agreement areinserted for
convemcnce and reference on\y and in no way define, limit, extend or descrie the scope

of this Settlement or any provision hereof. Each tenm of this Settlement is contfactual
and not merely a.fecital.

Calendar Days Unléss otht.rw:se noted, all referéiice to “days in this Agreement shall.
be to calendar. days’In the event any date or.deadline sét forth in this Agréement falls on

a weekend or federal legal: hol:day, such-date or deadline shall be on the first business
day thcrcaftcr !

Notice. All notices, demands o1 other commudications between the Parties in:connection-
with this Agrccmcnt will be in wnung and deemed to have been duly given as of the
third businéss day after mmhng by United States:mail, or tlic day sent by email or
messenger, addressed.as follows:

|

‘T'o Plaintiff: | To Deféndant:

Kane Moon® Richard L. Gillespie
-Allen Feghali ‘Cristina L. Piechocki

_ Julie SohyunOh __ . . __LITTLERMENDELSON,P.C. _
MOON LAW.GROUP, PC TreatTowers
7258 Fxgueroa Street, 31¥/Floor 11255 Treat Boulevard,.Suite 600
Los Angcles, ‘CA 90017 ) Walnut Creek, Callfomla 9459?
Telephone: (213) 232-3128 Telephone: (925) 932:2468
Facsimile: (213) 2323125 Facsimile: (925) 946-9809
kmoon@moonlawgl oup.com tgillespic@littler.éom
afeghali@moonlawgroup. com cpiechocki@litiler.com
joh@moonlawgroup.com

Execution in Counterparts. This Agreement may be executed in one or more

counteiparts by facsimile, electronically (i.e. DocuSign), or email which for purposes of

this Agrecment shall be accepted as an original All executed counterparts and each of
them will be deemed to be one and the same instrurnent if counsel for the Parties will
exchange between themselves signed counterparts. Any executed counterpart will be
admissible in evidence to prove the existence and contents of this Agreement.

Stay-of Litipation. The Parties agree that upon the execution of this-Agteement the
litigation shall be stayed, excerlyl to effectuate the:terms of this Agreénient, until the
Court approves the Scltlcmcm|or if the Court refuses to approve the Settlement,until the
Parties declare in writing that thc Agreement cannot be modified and that the Settiement
is void: The Parties further ag,ree that upon the signing of this Agreement that pursuant

.10 CCP section 583.330 the date to bring a case to trial under CCP section 583.310 shall

be tolled until Final Approval.

12
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1021 Plaintiff répresents | that. he has. complied with any-and all prefiling requirements for his

PAGA claim agamst Def‘endant mcludmg but not limited o providing notice to the:

Cahfomla 'Labor and Workforce Development Agency asrequired by California Labo;

Code section 2699.3. Plaimtiff rfurfher agrees to prowde any and all notices tothe’

California Labér and Workforce DeVelopmenl Ageéncy réquired to efféctuate the
‘Settlement, mcludmp the notice required by California Labor Code section 2699

subdmsmn (l)(2)

. 6/12/2024"
Date: .

‘Approved as to form bx

Date:  6/12/2024" ._

‘Date: _June 27, 2024

I
|

0ozuSigned hy:

20

= AN EDAEC1JA04C"

Plaintf Zachary C. Buch

Haves PEL

| Defendant Ea(stbay Equities, Tnc.

oy ety Gl
G.0. ©.

'MOON-LAW.GROUP, PC
\W-GROUP, PC

L

Kane Moen

Allen Feghiali

tulie Schyun Oh
Counsel for Plaintiff

LITTLER MENDELSON, P.C.

WV, LAV
Richard L. Gilléspie

Cristina L. Piechocki
Counsel for Defendant
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1055 W. SEVENT}: ST., SUITE 1880
MOON & YANG AP C L0S ANGELES, CALIFORNIA 90017

TELEPHONE: (213) 232-3128

MTORNLYS AT LAW FACSIMILE: (213)232-3125
WWW.MOONYANGLAW, c_:Qw .

Kane Moon; Esq.

Kané. Moon@moonvanglaw.coin

April'l,2023

VIA ONLINE SUBMISSION
Labor & Workforce Dcvclopmbnt Agency.
At PAGA Admiitistrator

1515.Clay Strect, Ste 801 )
Oakland iCA 94612 |

'VIA CERTIFIED MAIL '
Eastbay Equities, Jic, '
399 TaylorBlvd Suite 103
Pleasant Hll] CA 94523

Notice of Labor Code Violations and lf'A'GA‘ Penaltics
Re:. .Zécl':m'y C. Burch v. Enstbay Equitics, Iic. dba Wendy’s

ety e—— | e . e et e e e

Please be-advised that my office has been tetained by Zachary C. Burch (“Plaintiff”) to plirsie a
Labor Codc Private Attomey Gerieral: AcL (PAGA) reépréesentative action (Cal. Lab. Code §§.
2699, ‘el.5éq.) against his former- cmploycr Eastbay Equities, In¢..dba Wendy’s (“Dcf‘endant”)
Tie purpose of this létter is to comply w1th PAGA and set forth the factsand theoties of -
Callfomla Labor Code violations which { re allege Defendant engaged in with respect t-Plaintiff:
and &l of Defendant’s aggrieved employecs.

Plaintiff wishes to pursue a PAGA rﬂprc]scntatwe action on béhalf of Plaintiff as an aggrieved
employee, on behalf of the State of California, and on behaif of all other current and former
aggrieved employees who worked for Defcndant in California as'an hourly paid, non-exempt

cmployee at any time within’ the apphcablc statutory period (heredfter the “Aggrieved
Emgployees”).

Plaintiff and the Aggrieved Employees of Defendant suffered the Labor Code violations
described below.

Factual Background charding Plaintiff’s Employment '\\'-ithrl)efcndant

Dcfendant owns and operates an ;mdnstry, business, and establisiment within the State of
Cahfonua including Contra Costa: Coumy As such, Defendantis subject to the California Labor
Code.and the Wage Orders issucd by ﬂlc, Indostrial Welfare' Commnsmn (“IWC")
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Plaintiff worked for, Dcfcndant as a grew-member. from approxlmalcly May 2022 10 July2022;

pnmauly in Coutra Costa County Defendant classified Plaintiff.as.non-cxempt from ovcmme
Duriug the time pc.rlod_that Platn(iff was lcmplo‘ye,d by Defendant, Plaintiff typ;ca!!y workg:dfs to
G'dla‘y'é per week, ad-ifi excess 6f :8:hours each woikday.

Thtoughout Plamhff‘s employnient, Dcfc!ndant commitied numcrous labor code violationsundeér-

statc law. ‘As discussed below; P]amtlff's experience working for Defcndant was typical and
1llu§t_ratwc,

F:i‘ilgée.t'(:)‘ Pay for All Hours Wbi‘kéd;inblﬂdi’ﬂfzOvertimc,
Undbt Célifé’mia l'tW' an cm'pl(')'yc'r must Ipziy for all homs wo‘rked by an emp]oy‘ec “Hours

mcludes all the time the employec is sui‘fered or penmtted to. work whef.hcr or not rcquued to do-
$0. |

Iu addition, Labor Code § 510 prov:des that employées in Califoria shall not be employed mor¢
than eight (8) houts inany workday, or forty (40} hours in a watkweek unless they recéive

additional ¢éompensation beyond theu regular wagés in amounts spccﬁ' ied by law.
J

- Labor Code §§ 1194 and 119§’ ‘also prowde that employccs in Callfomla shall not be employcd

moye than exght hous in any workday un]ess they reccive additional compensation beyond their
1egular wages in amounis Spec1ﬁed by Jaw .Additionally, Labor Code § 1198 states tha the
employmcnt of an.critployee forlonger Ilours than thiose ﬁxed by the: Industual Welfare:

Comrmission is unlawful.

Throughout the-statutory period, Dcf’cndslmls maintained a policy and practice of not paying
Plamtlff and the Aggrieved Employees fo: all hours worked; including all overtime wages.
Througliout the statutory period, Plamuff and the Aggrieved. Employees wete required to. work-
off-the-clock, and uncompensated. For ei(ample Plaintiff and the Aggrieved Employees were:
required to arrive early to work without clockmg In, such as to.organize supplies and fill soda
machines and ice machines, off the c:!t:n:ki and uncompensated. Plaintiff and the Aggreved
Employces were also required to work aftcr their shifts ended, and after clocking out, such as to
clean, mop floors, sweep, wash dishes, lc;kc out trash, and other activities, off the ¢lack and
uncompensated. Plaintiff and 1he'AggTie§;rLd Employees weye also unpaid some time at the
beginning of their employment, during { the time in which they wete not yet in e timekeeping
systeni. Dufing this time, Defendanis dldI not pay Plaintiff and the Aggrieved Employees.for all
work peifonned. Plaintiff and the Aggrlcvcd Employces were also not paid all wages for
watching training videos, whicl were completed off the clock and uncompensated. Also
throughoul the statutory pcnod Plaintiffiand the Aggricved Employecs were sometimes required.
to show i up.lo worl, only to be asked to,return home within the first 2 hours, without being paid

MOON & YanG, APC 1055 W."Spventl_l S_li.. Ste. 1380, Los Angeles; CA 90017 www.moonyangiaw.com
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ometm{e‘s'wol-ked morc than I Shlﬂ dm ng a smgle wo:kday, but Were not patd Spllt qhift _

premitms. Also thi oughout the stamtor},lpenod Dcfcndants reqmrcd Plamlef and the- Aggrieved:

Empioyces 1o work seven consecutive days w:thout rest, and. furlhcl t‘allcd 10; pay all doub]c-umc
Wages and overtime Wages: owed‘

As aresult, Dcfcndapt 1s liable to. Plalntlff and the, Aggncvcd Employges forthe civil pepalties:

provldcd forin Labor Code §§ 21 0 558 1 197 1,’and 2699(ﬂ(2) f’or failingto pay for all hours
worked; mcludmg ovcmme

'Fﬁiliiré"fo"Pro“\ii'de‘Méal Périods

in ordcr o takc their ﬁrst 30- mlnute duty frec meal periods’ no latcr lhan the stan of S!xlh hour
of work in a workday, and 1o allow employees 10 take their second 3{]-mmmc' duty-f‘rcc meai‘
penod 1o Talel than the start of the eléventh hour 6f work in the workday Fuitther, employees
are cnt:tlcd to be paid one hour.of addmonal Wages for cach. workday they ‘were not provided
w1th all rcqulred meal period(s);-

.,_,._.Dcspuc thcselegal 1equ1rcments,-Defen ant-wrongfully-failed to. prov;dc Plamnff and.the: -
Aggrieved Employccs with lepally, com}lzhant méal periods, Dei‘endam Iegulaﬂy required’
Plaintiff and the: Aggrleyed Employees to work. in-excess of five consecutive. hours a day without.
prowdmg a.30-mimite, continuous and unmterrupted duty—frec,meal period for every five, hours' -
of work or without ¢ompensating Plamtlff and the Aggricved, Employees for meal periods. that.
were 1iot provided. by the end of the fiﬁh hour.of work or tenth Tour of wotk. ‘Defendant did fofs
'adequately inform Plaintiff and theé. Aggncved I:mployees of their. Tight 1o take a meal penod by
the end 6F the fifth hour of work, of, for shifts preater than 10 hoars, by the end of the tenth bour
of Work. Morcover, Defendant did not have adequate written pohc&es or practices providing
.meal periods for Plaintiff and the Aggrieved Employees, nor did Defendant have adequate
pohcles or practices regarding the hmmg of meal periods. Defendant also did not have adequaie
policies.or practices to verify whether Pllaml:f[' and the Aggrieved. Employecs were takmg their
~1eqmrcd meal periods. Accordingly, Defendant’s policy and pracucc was 1o not provide meai
pcrlods 16 Plaintiff and the Aggrieved Employccs in cornpllancc with California law.

Plamtlff and'the Apgrieved Employees are thus entitled to be paid opehour of additional wWages
for cach workday he or she was notprowdcd with all required meal period(s): Defendant; '
however, regularly failed to pay. Plamuff and the Aggrieved Employees the additional wagcs 10
wlnch they were entitled for meal pmods and that were not provided.

l\'lé_f)ﬁ& Y!\NG Arc 1055 W, Seventh St., Ste. 1880, Los Angeles, QA'QOUI’I .
- ' i
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As-aresull, Def‘endant is. liable to Pl'unuff and the Aggrieved Employccs for the civil penaltlcs

plowded forin Labor Code- §§ 210 558 |and 2699(f)(7) foi fallmg to’ provxdc mical pcrlods and:
pay: m_eal périod prenfinin wages.

~I" allure to Authorwe and Permit Rcst Pel mds

Employers are reqmred by Cahfor,ma law to authorlze and pcrmlt breaks of 10 unmterruptcd

.....

Thus for exampte 1f an employec‘s work ume IS 6 hou:s aud lcn mmutes, thc cmployee is:
cnutled 16 tWo rest breaks. Edcli fiiluré lo authorize rest breaks as soreqhired.is 1tself a *’no"lauon-

of Callforma S tést break-laws. |

Defendant, howevcr, wrongfully fmled 1cl> ‘authorize and permit Plaintiff and the Apgrieved
Fmployces to take timély and duty—ﬁcc rcst perlods Defendant regularly. 1equucd Plaintiff and-
the. Aggncved Employccs to woik in exccss of four consecutive hours.a day without Deféndant
authonzmg and pmmang theni 1o-take 3 10 mmnte continuous arid unmtcrruptcd rest penod
for every: four bottrs of work (01‘]113_[01 fractlon of four hours}, or without- compensating Plamuff
and the; Aggnevcd Employees for.vést pcrtods that were not authon?ed or pelelth Defendant
did not adequately inform Plamhff and the AgarIeVed Emp]oyees of tlicir. right fo take.a rest
pcnod Moreovm Defeudant did not ha!vc adcquate pohcles Or practices permlltmg or
authommg fest. permds for Plamhff andlthc Aggrleved Employccs nor.did. Defendant have
adequate leIClCS ‘Or practices rcgardlng the’ ummg .of rest pemods Dcfendant also did not have,
adcquate pohcxcs or practices. to’ vcnfy whether Plamtlff and the; Aggncved Employces were
takmg theif required'rest pcnods Further, Defendant did nol maintainaccurate records.of
employee WOrlc periods, and thelcforc Defendant cannot demonstrate- that Plainiiff and the:
Aggrlcvcd Employees took rest penods duung the middle of each: work peiiod. Accordmoly,
Defeudant 's policy and practice was for!PIamtlff and the Aggneved Employees to work. lthU“h
rest periods and to uot authorize or pemm thein'to take any rest periods.

Plaintiff and the Aggrieved Employees me thus entitled to be paid oné hour of additional wages
for-each workday hé or she was not.*luthon?ed and permitted to take all required rest period(s).
Defendant, however, regularly failed to pay Plaintiff and the Aggmwcd Employees (he

additional wages to which they were enmled for rest perinds and that they weré not authorized
and’permifted to take.

Asa result Defendant are liableto T’lfunnt‘f and the Aggrieved Employees for the civil penall:es

prov1dcd for in Labor Code §§ 210 558 and 2699(£)(2) for fallmg to authorize and permit vést
-pcnods and pay rest period premlum waoes

F':iil_u_i_‘é"to Maintain Accurate Récords of Hours Worked and Meal Periods
MOON & YANG, APC, 1055 W. Seventh St, Ste. 1880, Los Angeles, CA 90017
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Plamnff seeks pcnalhes under Labor Code'§ I 174(d) Purstiant to Labor Code § 1174. 5, any
pcrson mc]udmg any -entity, employmg abo: who wullfully fails to maintain accurate and
-completc récords required by Labor Cod., § 1174 15 subjeet to'a penalty wider§:1174.5.
I’ursuant to the appllcable IWC Orde1 § (A)(S), every cmployer shall: Lcep time rccords
.showmg wheén the employec¢ begms and ends each work permd Meal petiods and total -hours
worked daily shall also'be recordcd

Dcfendant however; failed to maintain. accurate records:of hours worked and. aIl meal penods
talcen or.missed by Plamtlff and the Aggncvcd Employecs; -

Defcndant’s ﬁallurc to, prowdc and mamtam rccords requiréd, by the Labor Code TWC Wage
Ordem deprwcd Plauu:ff and the: Aggncvcd ‘Employees the ability to know, understand and-
qucstlon the accuracy-and frequericy of meal periods, and the accuracy of their homs worked
stated in Defendant’s records. Thercfore Plamhff and the Aggncvcd Employees had no.way to
d:sgulc the rcSultmg failure to. pay wagcs, all of wliich resitlted.in an unjustified economic
cnr:chmcnt to Dcfendant AS a direct rcsull Plamtlﬁ' and, thc Aggrieved Employees have
suffered and continuc to suffcr eubstantlal losses related to thc usc and enjoyment.of suchl
wagcs lost mterest on such wages and expenscs and attomcy S fces in seekmg to compel
amounts accordmg to proof al tnal As a rcsull of Defendant’s knowmg fallurc to comply*wuh
the Labor Code and apphcable IWC Wagc Ordms Plaintiff and'the- Aggrlevcd Employees ] have

atso suffered an m_]ury in, that thcy vrere prcvented from. knowmg, understanding, and dlspmmg
the wage paymeénts paid to Lhcrn

As & fésult, Défendant is liablé to Plaintiff and the Aggrieved. Employees for the civil penalties
provldcd for in Labor Code § 1174.5 fori failing to maintain accurate records of hours-worked
and meal periods,

‘Fallure to Reimburse and Indemnify Expesises

‘California Labor Code §2802 requires employers to reimburse emiployees for their necessary
expenditures and losses-incurréd in divect consequence of the discharge-of their duties or of their
obedience to directions of the cmploycr.l

Throughout the statutoty peridd, Defendant wrongfully required Plaintiff-and the Aggrieved
Eriployees to-pay expenses tlial they incurred in direct discharge of their duties for Defendant
without réimbursement, which includedithe purchase of masks, and the requirement of Plaintiff
and the Aggrieved Employees to maintain their own uniforms. Plaintiff ahd the Agorieved
Employees incurred thesc substantial cXpenscs as 2 direct result of pcrformmg their job duties for

Defendant, and Defendanl has failed to indemnify Plaintiff and the Aggrxcvcd Employccs for
these’ cmployment-related cxpenses.

MOON 8 YANG-APC 1055. W, Sevénth St;; Ste. 1880, Los Angeles, CA 90017

|
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'Fail:l'ré’ to Pav All Acerucd -ir'acafibn Wages at Termination

Labor Code § 227.3 requires emp]oycrs 10 pay employees for all unused. vested vacation time at
their final rate of pay upon ternination of their employment.:

During the statutory period, Defendant maititained a pollcy and practice of fallmg to'pay.] Plamtlﬁ
.and the Aggrleved Employees the corrcct! aiount of vacatlon pay owed-at'the termmatmn ‘of
-cmploymcnt For instance, when Plamnff’s employment w:th Defeudant termmated he was
oWed Vacation wages at Ins true ﬁnal wage rate on his {inal pay check from Defendant even
jthough he had accrued unused vacation timé. . Qn mf‘ormat:on and belief; Defendant § fax]ure 10
pay. Plamuff the correct aniount of Vacauon pay -was not a smgle isolatéd mmdcnl ‘but was:
mslead parl of Defendant s pollcy and praclice that applied 16 the' Aggrieved Employees..

As a result, Defendant Is liable to Plaintiff and thé Aggrievéd-Employees for the civil penalties
provided for in Labor.Code § 2699(f)(2) for failifig to pay all accrued vacalion wagcs at
termination.

F.ulurc to Timely -_l’ay All Wages at Terinlnatlon

. 'Lnbor Code §§ 201 -and '102 prowde thatif an- employer discharg tges an employee, the wages

eamed and unpaid at the lnne of discharge are dug and payablc unmed:ately, and_th‘z;tlf an-
employee voluntanly leaves; higor her employment liis or'het wages shall become due.and
‘payable not latér than sevenly two'(72) hours thereaﬂer, unless the employee has-given- sevenly-
two (72) Tiours prewous noticé of tiis of. her mtent:on to quit, in which case the employee is:

entitled to his or:her wages at thc lime of qmttmg

"Within the appllcable statute of Himitations, lhc employment of Plaintiff.and i many other
Aggneved Employees ended, i.e. was termmated by qmttmg or discharge;-and thie employment
of others will bé: IIowever, dunng the relevant tlme penod Defcndam fa:led -and.continues (o
Fall to pay Pl'unnff aud terminated Aggneved Employet.s, without abatemient, all wages required
to be paid by Labor Code sectiong'201 and 202 either at the time of discharge, or within seventy-
two (72) hours of their feaving Defendant’s cmploy. These unpaid wages: mclude wages for

unpaid work time (ulcludmg minimum and straight time wages), missed meal periods, and
missed rest pcnods

Defendant’sconduct violates Labor Code §§ 201 and 202.Labor Code § 203provides that if an
employer willfully, fails to pay wages owed, in accordance with sections 201 and 202, then the
wages of the employee shall continue as‘a penalty wage from the due date, and-at the same ratc

until paid or untif an-action is commenced; but the wages shail not continue for more than'thirty
-(30) days. !

MOON & YANG.APC! {055 W. Scventh St., Ste. 1880, Los Angeles, CA-90017 wiww.moonyanglaw:com
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Accordmgly, Plamnff and the Aggnevcd Emplbyc‘es‘ afe 'enl'i'l'l.éd to fecover'fmm ijefen'dan'{ theii
faddmonally accnnng wages for each day, thcy werc fiot: pznd st thetr regular hourly rate’ of'pay,
up 10-30 days maximum’ pursuant to' Labor Code § 703,

Motcover, Defcndant is: I:able to Plamtu"f and the Aggricved: Bmployees for the'ciyil pcnalnes
.pravided for in Labor Code § 2699(9(2) for faxhng 6] Umely pay.all wages at. tcrmmauon

i

Labm' Code § 226(3) provxdes that every,employer shall furnish each of hls or her employees:an
accurale itemized" wage statement in writing showmg niine pxcces of mformatlon, mcludmg (1)
2ross’ Wages eamed ) total hotirs.worked by the: employee (3) the number ' of piece-rate linits
eamed and any apphcable piece rate if the employec 5. paid on 4 picce-rate bas:s @)alt
deductlons prowded that all deductions. made on wiritten ordersof the eniployec may be
aggregated and’ showu as one item, (5) net wages eamed, (6) the inclusive. dates of the period for
whlch the employce'is pa:d 10! the name of the’ cmployee and lhe last four dlglts of hisor her
soclal security number or an employee 1dentlﬁcat|on number other than & soctal sccurlty numbcr
(8) the name and address of the legal cntsty that is the cmployer, and (9). all applicable hourly
rates in‘effect dunng the pay penod and the’ con'espondtng number of hotirs worked at- cach

B hourly Tate by the em[_)loycc An énipléyee-is:pigsumed to suffer am injliry lf ’thls mformaflon ST
missing. (Lab: Code §226()2)(B)Gii): 5

The statute further, ptov:des *An employee suff'enng m_|ury A5 a.result of a; knowmg and'
intentional failure by: an: employer 1o comply w1th subdmswn (a) is enmled 1o Tecover the.
greater of all acmal damagcs or. t' fty dollars (350) for the unhal pay penod m whlch a v1olauon
period, not to exceed an aggregate penalty of four thousand dollars (34, O'Ob')', and is entitled to'an.
award of costs and reasonable attomnéy” s| fees:” (Lab. Code § 226(e)(1).)

Defendant mtennonally and w1Ilf‘ul]y fallcd to provide employees with complete and accurate
wage statements. The deficiencics mclude among other things, the failure to correctly-identify
hourly rates, the failure to correetly list gross, wages earned, and the failure'to list the trué net
wages cained, including wages for meal’ penods that were not provided in.ac¢ordance with
California law; wages for rest periods that werc hot atithorized and permilled {0 take in
accordance wnh Cahforma law, and con'ecl wages camed for all hours worked.

As aresult of Defendant violating Labor Code § 226, Plaintiff and simjlaily-Aggricved
Employees suffercd injuty and damage to their statutorily protected nchts

MOON & YANG, APG 1055 W: Seventh'St, Si¢. 1880, Los Angeles, CA 90017 | wiww.riioonyanglaiw éom
. ) .' I '
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Accordingly, Plaintiff and similarly Aggrieved Employees are entitled to recover from:
Deféndantthe greater of their actuaf damages caused by Dcfendant’s failure io comply with:
Labor Code § 226(a); or an aggregate penalty not exceeding $4,000 dollars per employee,

Moreover, Defendant i$.liable to Plaintiff and the Aggricved Employees for the civi] penalties
provided for in Labor Code § 226.3 for ﬁ:ailing to furnish accurate itemized wage statements.

Failure to Pav All Earned Wages Twice Per Month

' ' ' ?

Based on its failure to pay Plaintiff and the Aggrieved Employces for all wages as discussed
abave, Defendant also-violated:Labor: COrdl._: §204.

Labor Code § 204 réquires employers to !pay employees all camed wages two times per month,
Thl'oughéut the statute of limitations period applicable to this cause of action, €émployees were
entitled to be paid twice a month at their wgulal rates, including all meal period premium wages:
owed, rest period premiur wages owed, and wages owed for hours. worked. However, during all
such times, Defendant systematicatly falled and rcfused to pay the employees all wages due, and
fatled to pay those wages twice a month;jin that cmployecs were not paid alt wages for all meal
periods not provided by Defendant, all wages for all rest petiods not-authorized and permitted by

..o — -.~Defendant,-and all-wages. for all-hours.worked.—~As.a-result, Defendant.owes. émployees the-
legally requited Wages for unpaid 'wa;gés,l and Plaintiff and the Aggrieved Employees suffered
damages :n those amounts,

Moreover, Defendant is liable to Plaintiff and the Aggrieved Employees for the civil penalties
provided for 1 Labor Codé § 210 for failing to pay all earned wages twice per month.

Action for Civil Penaltii_:s~'Under PAGA

- , :
In light of the above, Plaintiff alleges Lhalt Defendant violated the following provisions of the
Labor Code with respect to the Aggrieved Employees:

1. Labor Code§ 204, 510, 1194; 1197, and 1198 by failing to pay for all hours worled,
including minimum wages, straight time wages and overtinie wages;

2. Labor Code § 226.7, 512 and applicable Wage Orders by failing to provide meal
periods;

3. Labor Code § 226.7 and applicable Wage Orders by failing to authorize and permit
test peniods;.

4, Labor Code § 1174.5 and applicable Wage Ordets by failing {0 maitain accurate
records of ours worked and meal periods taken or missed;

MOON & YaNG, APC 1055 W, Scventh.St., Ste. 1880, Los Angcles, CA 90017 . wWww.moonyanglaw.comn
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5. Labor Code § 2802 by t"ailingI to reimburse and indemnify employees for expenses
and losses in the direct consc'qu;ncc.zmd discharge. of thieir duties;

6. Labor Codc-§ 227.3 b failing to pay all vacation wages at tefmination;

7. Labor Code §§ 201 to 203 byi willfully failing to pay all wages owed at termination;

8, Labor Code § 226 by failing fo provide accurate itémized ‘wage statements; and

9. Labor Code § 204 by failing to pay all carned wages two times per month.
Therefore, on behalf of all Aggricved'En?lployces, Plaintiff seeks applicable penalties related to

the violations alleged above pursuant to ?hc PAGA. These include, but are not limited-to,
penalties under Labor Code §§ 210, 226.3, 558, 1174.5, 1197.1, 2802,.and 2659(£)(2).

Plaintiff has placed Defendant on notice by mailing a certified-copy of this-correspondence to
itscorporate address, as indicated on the first page.

Thank you for your aftention to this matt:er. If you have any questions, please do not hesitate to

contact me.
' Sincerél}—,—_ ) T I B T T )
1
MOON & YANG, APC |

4 Moon, Esg.
Attorney at Law

MOON & YANG, APC 1055 W, Seventh St,, Stc. 1880, Los Angeles, CA 90017 www.moonyanglaw.com
! i
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NOTICE OF PAGA SETTLEMENT
Zachary Bur'lcb vs. Eastbay Equities, Inc.
Superior Court of California, County of Contra Costa, Case No. C23-00765

This |is not a solicitation.
This is not a lawsuit against you, and you are not being sued.

PLEASE READ THIS NOTICE

The California Superior Court, County of Contra Costa has granted approval of a settlement in the above-
captioned action (“Scttlement”). Because your rights are affccted by this Setticment, it is important that you
read this Notice of Settlement (“Notice™) carefully. The purpose of this Notice is to provide a brief
description of the claims alleged in the action and the key terms of the settlement.

WHAT INFORMATION IS IN THIS NOTICE
|

I. Why Have I Received This NOCE? .......covveereeereeieeeeei et eene Page |
2. What I8 This Case ABOULT .......oomrricce s cecnerser s cassansssense e PARE ]
3. Who Are the Attorneys Representing the Parties? .......cccoovvveiveiieeieeeeeevsseeeen e Page |
4. How Does This Settlement Affect My Rights? ....covvvevereererreriniiiciicccccc e Page 2
5. How Much Can | Expect to Receive From!This Settlement? ...........c...oocoovevvvvereeeveenee. Page 2
6. How Can [ Obtain Additional Information'or Court Documents? ..........cc.ceeeveneecneeesn.. Page 3

I Why Have I Received This Notice? |

Enclosed is your payment from the settlement of the lawsuit entitled Zachary Burch vs. Eastbay Equities,
Inc. (Contra Costa County Superior Court, Casc No. C23-00765.) The lawsuit was filed by a former
employee, Zachary C. Burch (“Plaintiff”), against the named defendant Eastbay Equities, Inc. (“Defendant”
or “EBE”), pursuant to the California Private Attorncys General Act of 2004, codified at California Labor
Code § 2698, ef seq. (called “PAGA™). The|lawsuit was brought by Plaintiff on behalf of the State of
California and all persons who worked for EBE in California as a non-exempt employee at any time between

April 1, 2022, and TulyR™7024, (“PAGA Period”). You have been identificd as one of the employees on
whosc behalf the lawsuit was filed.

2, What Is This Case About? |
I

Plainuff alleges he and other non-cxcmpt employecs employed by EBE in California during the PAGA

Period were subjected to various Labor Code violations. EBE dented and continues to deny all allegations

and liability. However, to avoid further time and expense of protracted and uncertain litigation, Plaintiff and
EBE agrecd to scttic the lawsuit.

3. Whao Are the Attorneys Representing the Parties?
Attorneys for Plaintiff Attorneys for EBE
MOON LAW GROUP, PC : LITTLER MENDELSON, P.C.
Kane Moon ; Richard L. Gillespie
Allen Feghali : Cristina Piechocki
Julie Soliyun Oh 1255 Treat Blvd, Suite 600
725 South Figueroa Street, 31 Floor Walnut Creek, CA 94597
Los Angceles, CA 90017 Telephone: (619) 232-0441
Telephone: (213) 232-3128 Facsiinile: (925) 946-9809
Facsimile: (213) 232-3125

Questions? Call the Settlement Administrator toll free at (888) 369-3780
4900-3535-9006.1 / 036973.1039



4, How Does This Sctilement Affect MyiRighrs? What are the Releasad Claims?

The Court approved the Settlement on December 2, 2024. On the date the Court enters the order approving
the Settlement (“Order”), and payment of all funds duc under the Settlement are made, the Labor and
Workforce Development Agency (¢ LWDA’? and Aggricved Employees (as defined bc]ow) including

Plaintift, fully rclease and forever dlSChdl’bc the Released Parties (as defined below) from any and all
Released Claims (as defined below).

“Aggricved Employee” means any and all pc1s|ons who worked for Defendant in California as a non-exempt
employee at any time between April 1, 2022, through [TIVIMZ073.

“Released Claims™ mcans that as part of the Sietllement, you will be releasing claims for civil penalties that
arose during the PAGA Period based on the facts alleged, or reasonably could have been alleged, in this
lawsuit or Plaintiff's PAGA notice letter to the LWDA. Specifically, the Settlement provides: “All
Aggriecved Employees are deemed to release, on behalf of themselves and their respective former and
present representatives, agents, attorneys, heirs, administrators, successors, and assigns, the Released Parties
from all claims for penalties under the California Private Attorneys’ General Act (Labor Code section 2698,
ct seq.) that were alleged, or reasonably could have been alleged, based on the PAGA Period facts stated in,
and that could have been sought by the Labor Commissioner for the violations identified in, the Operative
Complaint and/or Plaintiff’s PAGA Notice to the LWDA that accrued at any time during the PAGA Period

(“Released Claims”). Aggricved Employces retain their rights to pursuc claims for wages, statutory
penaltics, and any other damages.”

“Relcased Parties™ are Eastbay Equities, Inc., and its respective past, present, or futurc affiliates, related
cntities, parents, subsidiarics, owners, members, partners, officers, directors, board members, managers,
supcrwsors employees, co-employcrs, predecessors successors, assigns, agents, shareholdcrs investors,

insurers, legal representatives, representatives, independent contractors, franchisors, including “Quality Is
Our Rempe LLC,” and franchisees.

As of February 14, 2025, Plaintiff, the State of California, and all Aggricved Employees shall be deemed o
have, and by operation of the Court’s Order and Judgment granting approval of the settlement, fully, finally,
and forever released, relinquished, and dlschdrg,cd each and all of the Released Partics from the Released
Claims between Aprll 1, 2022 through JGIy:™2022 Plaintiff, the Aggrieved employees and the LWDA may
discover facts in addition to those they now kriow or believe to be true with respect to the subject matter of
the Released Claims, but upon the Court’s approval of thc Settlement, Plaintiff, the LWDA and the
Aggrieved Employees shall be deemed to have, and by operation of the Court’s Order and judgment
approving the Scttlement shall have, fully, finally and forever settled and released any and all of the
Released claims, without regard to subsequent discovery or existence of such different or additional facts.

It is the intent of the Partics that the Scttiement approval order and judgment entered by the Court shall have
full res judicata cffect and be final and binding upon the LWDA and PAGA Aggrieved Employces regarding
the Released Claims. In light of the binding nature of a PAGA judgment on non-party employees pursuant
to Arias v. Sup. Ct.,46 Cal. 4th 969 (2009) and 'Cardenas v. McLane Foodservice, Inc., 796 F.Supp.2d 1246

(2011), Aggrleved Employees shall be deemed to have released the Released Claims rcgardlcss of whether
their settlement eheck is cashed or not.

b How Much Can I Expect to Receive From This Settlement?

The Gross Settlement Amount is the maximum total payment under the Settlement. The Gross Settlement
Amount is $460,000.00. This sum is comprised of PAGA Counsel Attorneys® Fees of $153,333.33;
reimbursement of PAGA Counscl’s Litigation Costs of $19,727.44, Settlement Adininistration Costs of
$4,500.00; and the remainder as PAGA penalties, or the Net Scttlement Amount. The Net Settlement
Amount is compnscd of the LWDA Payment and the Individual PAGA Payments to Aggrieved Employees.

$211,829.42, or 75% of the Net Scttlement Amount will be paid to the LWDA in accordance with the PAGA.

$70,609.81 or 25% of the Net Settlement Amoum will be paid to the Aggrieved Employces as Individual
PAGA Payments, which will be calculated on a pro rata basis, based on the number of each Aggricved
Employee’s pay periods worked during the PAGA Period.

Questions? Call the Scttlement Administrator toll free at (888) 369-3780
4900-3535-9006.1 / 036973.1039



Based on EBE’s records, you worked [Number of Pay Pcriods) pay periods durmg thc PAGA Period. The

total amount of pay perlods worked by all Aggneved Employees during the'PAGA Period is [NUMBER
OF PAY PERIODS).

The enclosed check represents your share based upon the number of pay periods you worked during the
period from April 1, 2022, through July}l 2024

An IRS 1099 Form is enclosed. You will be [solely responsible for paying federal, state or local taxes, if
any, on the amount of your check.

Your enclosed check is valid for 180 days from the date of its issuance. It is strongly recommended that you
cash or deposit this check immediately. After that date, you cannot cash the check and it will be null and

void and the amount forwarded to the State of California Controller’s Office Unclaimed Property Division
for further handling.

i

I
Even if you fail to cash the enclosed check, you will still be deemed to have waived all claims arising from
the above-cntitled lawsuit as defincd above under “Released Claims,” including all claims set forth in the
release of claims described above. If the check is lost or m:splaced pleasc contact the Settlement

Administrator immediately at (888) 369-3780. If you have any questions about your check, please contact
Simpluris, Inc., P.O. Box 26170, Santa Ana, CA 92799,
|

|
6. How Can I Obtain Additional Information or Court Documents?

IF YOU NEED MORE INFORMATION OR HAVE ANY QUESTIONS, you may contact the
Settlement Administrator at the telephone number listed below, ol free. Please refer to the EBE Settlement.
I

PLLEASE DO NOT CALIL THE COURT bR COURT’S CLERK FOR INFORMATION
ABOUT THIS SETTLEMENT. ‘

Queslions? Call the Settlement Administrator toll free at (888) 369-3780
4900-3535-9006.1 /036973.1039






SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY
[ MARTINEZ, CA |
DEPARTMENT 12
JUDICIAL OFFICER CHARLES S TREAT
HEARING'DATE: 11/14/2024

GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12

NOTE PROCEDURE CAREFULLY

“The tentative ruling will become the Court‘s ruling unless by 4:00 p.m. of the court day precedmg
the hearing, counsel o salf—represerted part:es email or call the departrnent rendenng the decision
to réquest argument and to speufy the issties to be argued Calling counsel or self-represented
partnes requesting argument must adwse aﬂ other affected counsel and seli- -represented part:es by
“nolater than 4:00 p.m. of theit decision'to appear and-of theé issues to bé argued Fa:lure to'timely.

advise the Court and counsel or self-represénted parties will preclude any partv from arguing the
matter. (Loca! Rule 3.43(2):)

Note. In order to minimize'the risK of miscommunication, partles are to prowde an EMAIL
NOTIFICATION TO THE DEPARTMENT OF THE REQUEST TO: ARGUE AND SPECIFICATION OF ISSUES
TO BE ARGUED. Dept.-12's email address i IS ‘dépt1 2@contracosta.courts.ca.zov. Warning: this
email-address Is not to he used for any communucatton with the department except as expressly
“and specifi cally authonzed by the court. Anv emails received in contrauennon of this order will be
o'dlsregarded by the court and may subiect the offending party to sanctions:

h ,Subiﬁiéﬂbn of Orders A_f;er Heérfh_g:irl_Degirt'lnen.t '12 Cases

'The prevailing party must prepare an order after hearing i |n atcordance. wuth €RC3. 1312 If the
tentatn/e ruhng becames the Court’s rullng, a copv “of the Collrt's tentative rulmg must be attached
tothe grogosed order when submitted to the Court for issuance of the order.
I
Courtroom Clerk's Calendar.. . |

1. 9:00 AW CASE NUMBER: ! €23-03262
CASE NAME: DAVID LORIE V5. TOWN OF MORAGA
HEARING ON ORDER TO SHOW CAUSE IN RE: WHY THE INJNCTION SHOULD NOT BE MODIFIED
FILED BY:
‘*mvmnvs RULING:*

Thé Court set this-hearing for purposes of considering modifications to the preliminary injunction,
potentially to plug “loopholes” that represent conduct similar to what was Intended to be enjoined,
but that was not expressly addressed in the drafting..

Defendants did not object at the time to thie setting of this hearing for this purpose, However, they
now point out correctly that a textual modification of the preliminary injunction Is not available

‘because of the pendency of defendants’ appeal from the granting of the injunction. (Waremart Foods
v, UFCWU Locol 588 {2001) 87 Cal.App.Ath 145, 154.)




SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY
| MARTINEZ, CA
DEPARTMENT 12 '
JUDICIAL OFFICER: CHARLES S TREAT
HEARING DATE: 11/14/2024

"o, 9:00AM CASENUMBER; C23-00570 —
CASE NAME: GENOVEVA HERRERA HERNANDEZ VS. LAS MONTANAS MARKET, INC.

. *HEARING ON MOTION FOR DISCOVERY TO COMPEL FURTHER RESPONSES TOFORM INTEROGS
“SET1

'FILED BY: HERRERA HERNANDEZ GENOVEVA

*TENTATIVE RUUNG ¥ |

By Stipulation, these discovery motions are continued to January 16, 2025. If any five disputes rernain

that require the Court’ decusson, the pames should notify the Department By.no later than Janlary 2,
speafymg what is still pendmg {and whether.it calls for updated briefing).

10;  9:00 A ‘CASE NUMBER' C23-00570
CASE NAME: GENOVEVA HERRERA HERNANDEZ VS. LAS MONTANAS MARKET, INC.

- *HEARING ON MOTION FOR DISCOVERY, TO COMPEL FURTHER RESPONSES TO REQ FOR PROD OF
‘DOCS ’

FILED BY: HERRERA HERNANDEZ, GENOVEVA
”TENTATTVE RULING:*

See'line 9; - et ‘ S,

- - L i
i

corl |
11 9:00AM CASE l\fUl’\‘!'IBERJ €23-00570.
CASE NAME: GENOVEVA' HERRERA HERNANDEZ VS. LAS MONTANAS MARKET, INC.

*HEARING ON MOTION FOR DISCOVERY, COMPEL FURTHER RESPONSES TO SPECIAL INTEROGS SET*
1 ,

'FILED BY: HERRERA HERNANDEZ, GENOVEVA-

*TENTATIVE RULING:*

See Line 9.

12, 9:00 AM CASE NUMBER: -C23-00765

"CASE NAME: ZACHARY BURCH VS, EASTBAY EQUITIES, INC.
*HEARING ON MOTION IN RE: APPROVAL OF PAGA SETTLEMENT
FILED 8Y: BURCH, ZACHARY C. .

*TENTATIVE RULING:*

Pl3intiff Zachary Burch moves for approval of the settlemént of his PAGA suit against defendant
Eastbay Equities, Inc. Defendant operatesiseveral Wendy's restaurants. Plaintiff was employed by
defendant during 2022. Plaintiff also mow;as for approval of his attorney’s fees, litigation costs, and
administration costs. (Unusually, there is To representative payment to plaintiff involved.)

i
i 11
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SUPERIOR COURT OF.CALIFORNIA, CONTRA COSTA COUNTY
| MARTINEZ, CA

EPARTMENT 12 |

JUDICIAL OFFICER CHARLES 5 TREAT
HEARING DATE: 11/14/2024.

" “The motion is granted.

A. Background of the Case and Terms of Settlement 5

This a PAGA casé (not a class action), allegmg a varlety of violatiohs of the thor Code concerning.
failure Yo provide rest and meal breaks, fas!ure to pay minimum wages and ovemme, and tascading

derivatwe violations. In particular, p [amtlff asserts alleged vlolanons for off-clock work and violations
concernlng rest and meal breaks.

This casé was first filed.on April 4, 2023 as a class dction. PAGA claims were added by later
amendment Because there-existed an arbitration agreement with a class waiver, llowever, the
parties stipulated to dismiss the class claims and proceed with the caseon a representatwe -PAGA
basis only.

"

The total settlement payment is $460,000. Out of this is to come attorney's fees of $15_3333 {one-
third of the recovery); $19,727 in Iitigatior'; costs, and up to $6,000 in costs to'the settlement

admipistrator. '

The remaining amolnt, about $275,667, is allocated as PAGA penalties, Those penalties ar¢
apportloned 75¢ 'éto the LWDA and 25% to ‘the aggrieved employees

.The.settlement covers all.non-exempt employees between April. 1,.2022.and August 1, éOza.?here -

are an estimated '], 739 covered employees The ‘payments from the employee shafe of the penalty

will be distributed among the employees based anthe number of pay periods each mdnwdual worked

during the reteased period The average employee share will be. about $40 though this. WIII vary from
emplovee to employee based on the pay- persod allocation formula These amounts may rise if the
litigation and administration costs end up being lower.than the total allocations.

plaintiffs counsel attests that informal discovery was undertaken, and the 'sét_ﬂer"ne'rit was reached

.after a session with an expérienced mediator.

Plaintiff provided required notices to the LWDA of the initial claims-and of the proposed settlement..

The settlement provides a process for malling the notices to the aggrieved employees, who will not
have to submit a claim, along with a precess for following up on returned mail. The settlement
amount will be paid to the administrator within 10 days. The administrator will seek to obtain-current

mailing addresses, and will remit all settlement funds to the appropriate recipients, including the
LWDA and the aggrieved employees.

The settlement provides that the value of checks uncashed after 180 days shall be remitted to the
State Controller’s Office, Unpaid Property Division.

Specified PAGA claims, and any claims which could have been pleaded under the PAGA based on the
factual allegations in PAGA Complaint and the LWDA Letter, would be released. It also provides that
the parties intend to fully resolve all PAGA claims for-the full PAGA Period.

B. Standards for Review of a PAGA Settlement

12
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SUPERIOR COURT OF|CALIFORNIA, CONTRA COSTA'COUNTY
MARTINEZ, CA'
DEPARTMENT 12
JUDICIAL ornceh CHARLES STREAT.
HEARING DATE: 11/14/2024
i

Recently, the Court of.Appeal's decusuon in Moniz v, Adecco USA; Inc:{2021) 72 Cal.App-Sth 56
provlded guidance or this issue. In Moniz, the couft found that the “fair, reasonable; and adequate"
standard applicable to ctass actions applles to PAGA 'settlements. Ud -at 64.) The Colrt also held that
the trial court must assess “the fairnéss, of the settlement’s allocation of civi| penalties’ between the
affected aggrieved- employees”. (id.; 2t 64-65.)

California law provides soma general guudance concerning judicial approval of any.settiement. Fist,
publu: policy generally favors settlement. {Neary v.. Regents of University of Cahfornla (1892) 3 Cal, 4th
273 ) Nonetheless, the- Court should not approve an agreément contrary to Iaw of publlc policy.
(Bechtel Corp. v. Supenor Court (1973) 33 Cal: App.3d 405, 412; Timney v. Lin (2003] 105 Cal:App.4th.
1121 1127 3 Moreover, “The tourt cannot surrerider ns duty to see that the Judgment to'bé entered
isa Just one,.nor is_ the ‘court to.actas’a mere puppetin the matter." (California'State Auto. Assn,
Inter-Ips. Bureauv. Supermr Court {1590) 50 Cal.3d 658; 664.J As a result courts have: spec;frca]ly
noted that Neary does, not always apply, because “Where the rights of the public are lmplu:ated the
addltlonal safeguard ofjuducrai reviewy, though more tumbersome to the settlement’ ‘process, serves a

salutatorv purpose. ” (Consumer Advocacy Group, lnc. v. Kintetsu Enterprises of Amenca {2006} 141
Cal. Appidth 46, 63.)

-C, Application. to This Settlement

|- Plamtnff indicates thatfthesettlemenl s faur. and-was‘evaluated-by counsel based on adeguate

. information and arms-length negotidtion. In response to plamuff’ s allegations, defendant. asserted
lhat ft paid employees forall recorded time; that off-the clock time was undocumented and unknown-
to defendant and that employees were paid meal time prenmums or51gned wawers. P[alntlffs
counsel has provided a detailed decl.)ration analyzing the- potential strengths and weaknesses of:
plamtlffs claims and defendants potentnal defenses. The Court is satisfied with the analysis.

Of course, some reduction must be made for the strength of the tase, and the time and expense of
obtaining recovery: Even assuming success on the merits of each claim, PAGA' gwes the court
discretion to reduce penalties fora vanetv of reasons, including where “based on the facts and
circumstances of the pafticular case, to do otherwise would result in an award that is unjust arbitrary
and oppressive, or confiscatory.” (Labor Code § 2699(e}(2) .J Moreover, recent decisions may make it
drfﬂcult for PAGA plaintiffs to recover statutory penalties, as opposed to actual missed-wages. (See,

e.g., Naranjo v. Spectrum Security Services, Inc. {2024) 15 Cal.5th 1056.) These factors make the result
‘hard to predict.

Labor Code § 2699(g){1) provides that a prevailing employee in a PAGA action may recover attorney’s
fees. Plaintiff seeks.' one-third of the total settlement amount as fees, relying on the “common fund”

- theory. Evena proper common fund-based fee award, however, should be reviewed through a
lodestar cross-check. In'Lafitte v. Robert Half international (2016) 1 Cal.5th 480; 503, the Supreme
Court endorsed the use of 2 jodestar cross! -check as a way ta determine whether the percentage
allocated is reasonable. It stated: “If the multipher calculated by means of a lodestar cross-check is
extraordinarily high or low, the trial court should consider whether the percentage used-should be
adjusted so as to bring the imputed muitlpher within a justifiable range, but the. coure is not
necessarily requrred l:o make such am adjustment. » (Id., at 505. ) Although Lofitte concerns a class

| .
13-
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-action, not a PAGA-only case, this Court views the use of a lodestar tross-check as appropriate here:

Plarntlﬁ's counsél havé provided a breakdown and documentanon of their Iodestar figure of
$110 433; thus, the Iodestar multuplit.r is apprommatelv 1.4, This: appears approprfate in light of the

-rlsks of the case and- the ‘results achl(.ved

The settiement agreement |ncludes 'm escalator prov:snon, to betrrggered inthe évent that the
number of covered emplovees or work weeks turns outto be materlally hlgher than now estimated. If
the ¢lause is tnggered and the deferidant elects to incréase the total payment, no further. approval’

will be needed. The partnes are cautloned however; that in the event the clause Wol.lld resultip a°

mgmﬁcant modificafion of the settlement {such as Cutting back the caovered penod], it would be
prudent to seck further approval frorn the Court,

. Litigation costs of _$19,7_27 {mostly me‘d|atllon and consulting fees) aré reasonable and are approved..

. N . | . o . i
The settlement administrator’s costs of 56,000 are reasonahle and are approved,

The statute does not e)?pressly address how the 25% plamtlff’s share of the penalties 15 to be

.allocated among all of the aggneved employees (lskaman v. CLS Tronsp. Los Angeles, 1LC{2014) 59.

Cal.4th 348, 382.) Oné Court has held, however,. that the entire 25% share of penaltles could not be.
awarded to the named plaintiff. (Maorer v. Noble. LA Events Inc:: (2019) 32 cal; App 5th 736, 742-43.)

.In:Mocrer, the plalntuff had claim wgith: about $9 500 yet was collectmu penaltiés of$148 000, and".

keeping the entire employee share,. c:ausrrlg the court to be concerned that the’ Plalntlff had lost srght
of the fact that the purpose of the ac:tion is to beneflt the- publ:c, not private part:es -Allocation hased
on pay perjods is reasonahle here. '

D. Conclusion

The proposed settlement is approued Coullnsel are dlrected to prepare an order. mcluding the Court’s
ultimate order, the’ othér pravisions subrmtted in. the: prOposed order; and a correspondlng ]udgment
The order would mclude a compliance hearing for a su:table date chosen in consultat:on with the.
Department’s clérk. One week before the compliarice heanng, counset shall file'a compliance
statement. Ten percent.of the attornev"s fees shall be withheld by the Administrator. pending the
compliance hearing. Counsel will also be expected to update and document the actual litigation costs

1o be reimbursed. l

Effective January 6, 2025, this case'is reasélgned.for all purposes to Department 39,
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NOTICE ?F PAGA SETTLEMENT
Zachary Bwl‘ch vs. Eastbay Equities, Inc.
Superior Court of California, County of Contra Costa, Case No. C23-00765

This,is not a solicitation. .
This is not a lawsuit against you, and you are not being sued.

|
PLEASE READ THIS NOTICE

I
The California Supcrior Court, County of Contra Costa has granted approval of a scttlement in the above-
captioned action (“Scitlement”). Because your rights are affected by this Setticment, it is important that you
rcad this Notice of Settlement (“Notice”) carcfully. The purpose of this Notice is to provide a brief
description of the claims alleged in the action'and the kcy terms of the settlement.

WHAT INFORMATION IS IN THIS NOTICE
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1
L Why Have I Received This Notice?

Enclosed is your payment from the settlcmcni of the lawsuit entitled Zachary Burch vs. Eastbay Equities,
Inc. (Contra Costa County Superior Court, Casc No. C23-00765.) The lawsuit was filed by a former
employee, Zachary C, Burch (“Plaintiff”"), against the named defendant Eastbay Equitics, Inc. (“Defendant”
or “EBE™), pursuant to the California Privatc Attorneys General Act of 2004, codificd at California Labor
Code § 2698, ef seq. (called “PAGA™). The lawsuit was brouglit by Plaintiff on behalf of the Statc of
California and all persons who worked for EBE in California as a non-exempt employee at any time between
April 1, 2022, and July 1, 2024, (“PAGA Period”). You have been identified as one of the employees on
whose behalf the lawsuit was filed. |
2. What Is This Case About? \

I
Plaintiff alleges he and other non-exempt employees employed by EBE in California during the PAGA
Period were subjected to various Labor Codce violations. EBE denied and continucs to deny all allegations
and liability. However, to avoid further time and expense of protracted and uncertain [itigation, Plaintiff and
EBE agreed to seitle the lawsuit.

3 Who Are the Attorneys Representing the Parties?

Attorneys for Plaintiff Attorneys for EBE
MOON LAW GROUP, PC ' LITTLER MENDELSON, P.C.
Kane Moon ' Richard L. Gillespie
Allcn Feghali ’ Cristina Piechacki
Julie Sohyun Oh 1255 Treat Blvd, Suite 600
725 South Figueroa Street, 31% Floor Walnut Creek, CA 94597
Los Angeles, CA 90017 \ Telephone: (619) 232-0441
Telephone: (213) 232-3128 ! Facsimile: (925) 946-9809
Facsimile: (213) 232-3125 .

Questions? Call the Settlement Administrator toll free at (888) 369-3780
Error! Unknown document property hame.



|
4. How Does This Settlement Affect M}I’ Rights? What are the Released Claims?

The Court approved the Settlement on December 2, 2024. On the date the Court enters the order approving
the Settlement (“Order”), and payment of all funds duc under the Settlement are made, the Labor and
Workforce Development Agency (“LWDAY) and Aggrieved Employeces (as defined bclow), including

Plaintiff, fully release and forever dlscharge the Released Parties (as defined below) from any and all
Released Claims (as defined below).

“Aggrieved Employec” means any and all perlsous who worked for Defendant in California as a non-cxempt
employee at any time between April 1, 2022, through July 1, 2024,

“Released Claims” means that as part of the Scttlement, you will be releasing claims for civil penalties that
arose during the PAGA Period based on the lfacts alleged, or reasonably could have been alleged, in this
lawsuit or Plaintiff’s PAGA notice letter to the LWDA. Specifically, the Settlement provides: “All
Aggrieved Employees are decmed to release, on behalf of themselves and their respective former and
present representatives, agents, attorneys, heirs, administrators, successors, and assigns, the Released Parties
from all claims for penaltics under the California Private Attorneys’ Gencral Act (Labor Code section 2698,
ct seq.) that were alleged, or reasonably could have been alleged, based on the PAGA Period facts stated in,
and that could have been sought by the Labor Commissioner for the violations identificd in, the Operative
Complaint and/or Plaintiff’s PAGA Notice to the LWDA that accrued at any time during the PAGA Period

(“Released Claims™). Aggrieved Employces retain their rights to pursue claims for wages, statutory
penalties, and any other damages.”

“Released Parties™” are Eastbay Equitics, Inc., and its respective past, present, or future affiliates, related
cntities, parents, subsidiaries, owners, members, partners, officers, directors, board members, managers,
supervisors, cmployees, co-cmployers, predecessors, successors, assigns, agents, sharcholders, investors,
insurers, legal represemtatives, representatives, independent contractors, franchisors, including “Quality Is
Our Recipe, LLC,” and franchisees. '

As of February 14, 2025, Plaintiff, the State of California, and all Aggricved Employces shall be deemed to
have, and by operation of the Court’s Order and judgment granting approval of the scttlement, fully, finally,
and forever released, relinquished, and discharged each and all of the Released Parties from the Released
Claims betwcen Apnl 1, 2022 through July 1, 2024 Plaintiff, the Aggrieved cmployees and the LWDA may
discover facts in addition to those they now know or believe to be true with respect to the subject matter of
the Released Claims, but upon the Court’s "approval of the Settlement, Plaintiff, the LWDA and the
Aggricved Employees shall be deemed to have, and by operation of the Court’s Order and Jjudgment
approving the Scttlement shall have, fully, fi nally and forcver settled and released any and all of the
Released claims, without regard to subsequent discovery or existence of such different or additional facts.

It is the intent of the Partics that the Settlement approval order and judgment entered by the Court shall have
full res judicata effect and be final and binding upon the LWDA and PAGA Aggrieved Employees regarding
the Released Claims. In light of the binding nature of a PAGA judgment on non-party employees pursuant
to Arias v. Sup. Ct., 46 Cal. 4th 969 (2009) and Cardenas v. McLane Foodservice, Inc., 796 F.Supp.2d 1246

(2011), Aggrieved Employees shall be deemed to have released the Released Claims regardless of whether
their settlement check is cashed or not.

5. How Much Can I Expect to Receive From This Settlement?

The Gross Scttlement Amount is the maximum total payment under the Settlement. The Gross Settlement
Amount is $460,000.00. This sum is comprised of PAGA Counsel Attorneys’ Fecs of $153,333.33;
reimbursement of PAGA Counscl’s Litigation Costs of $19,727.44, Settlement Administration Costs of
$4.500.00; and the remainder as PAGA penalties, or the Net Settlement Amount. The Net Settlement
Amount is comprlsed of the LWDA Payment and the Individual PAGA Payments to Aggrieved Employees.

$211,829.42, or 75% of the Net Scttlement Amount will be paid to the LWDA in accordance with the PAGA.

$70,609.81 or 25% of the Net Settlement Amount will be paid to the Aggricved Employees as Individual
PAGA Payments, which will be calculated on a pro rata basis, based on the number of each Aggricved
Employee’s pay periods worked during the PAGA Period.

Questions? Call the Settlement Administrator toll frec at (888) 369-3780
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Based on EBE’s records, you worked [Numlt:vcr of Pay Periods] pay periods during the PAGA Period. The

total amount of pay periods worked by all Aggrieved Employees during the PAGA Period is [NUMBER
OF PAY PERIODS].

The enclosed check represents your share based upon the number of pay periods you worked during the
period from April 1, 2022, through July 1, 2({24.

An IRS 1099 Form is enclosed. You will be solcly responsible for paying federal, state or local taxes, if
any, on the amount of your check.

Your enclosed check is valid for 180 days from the date of its issuance. It is strongly recommended that yvou
cash or deposit this check immediately. After that date, you cannot cash the check and it will be null and

vold and the amount forwarded to the State of California Controller’s Office Unclaimed Property Division
for further handling.

Even if you fail to cash the enclosed check, you will still be deemed to have waived all claims arising from
the above-entitled lawsuit as defined above under “Released Claims,” including all claims set forth in the
release of claims described above. If the check is lost or misplaced, plcase contact the Settlement
Administrator immediately at (888) 369-3780. 1f you have any questions about your check, pleasc contact
Simpluris, Inc., P.O. Box 26170, Santa Ana, CA 92799.

6. How Can I Obtain Additional Information or Court Documents?

IF YOU NEED MORE INFORMATION OR HAVE ANY QUESTIONS, you may contact the
Settlement Administrator at the telephone number listed below, toll free. Please refer to the EBE Settlement.

PLEASE DO NOT CALL THE COURT:OR COURT’S CLERK FOR INFORMATION
ABOUT THIS SEITTLEMENT.

i
|
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* Questions? Call the Settlement Administrator toli frec at (838) 369-3730
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