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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN BERNARDINO

247 WEST 3RD STREET
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JUL 19 2023

By yara Frontela, uty

CASE NAME  OSVALDO MUNOZ v RCACONSTRUCTHOIN CLEAN EPINC

CIVil. CASE COVER SHEET
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INSTRUCTIONS ON HOW TO COMPLETE THE COVER SHEET

To Plaintiffs and Others Filing First Papers. If you are filkng a first paper {tor example, a3 compiaint) i a civil case, you must
complete and file, along wath your first paper, the Civit Case Cover Shoet contained on page 1. This information will be used 1o compile
statistics about the types and numbers of cases Sled. You must compiote rems 1 through 6 on the sheet. Indem 1, you must check
one box fo! the casce type that best describes the case. tthe case fis both a general and a more specific type of case listed initem 1,
check the mare specific one, I the case has multipte causes of action, check the box that best indicates the primary cause of action.
Te assist vou in compicting tho sheet, examplos of the cases that belong under each case type initem 1 are provided below, A cover
sheet must bo fied only with your intiat paper. Failure to file a cover sheet with the fist paper filed in a civil case may subject a party,

18 caunsel, or bath to sanctons unddor ruies 2.30 and 3.220 of the California Ruies of Court.
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0@ sum stated o he conain that s not more than $25 000, exclusive of interest and atorney's foes, ansing from a transaction in which
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damages, (21 punitive damages, (3) wecovery of real property, {4) recovery of personal property, or (5) a prejudgment wiit of
attachment. The ddentification of a case as a ruic 3.740 coflections case on this form maans that it will bo exempt from the general
time-for-sevice egquirements and case managemaont refes, wnless 2 defondamt files a responsve pleading. A tuie 3.740 colicetions

case will be subiect (o the requirements for service and ohtaming a judgment in rute 2.7

To Parties in Complex Cases. In complox cases only, partics must also use the Civil Case Cover Sheet to designate whother the
case s complex. H a plaintf! belioves the case s complex unde: rule 3450 of the Cabforma Rules of Court, this must be indicated by
completing the appropoate boxes indems 1 and 2. 1 a plaintif desighates a case as complex, the cover sheet must be served with the
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SUPERIOR COURT OF CALIFORKIA, COUNTY OF SAN BERNARDING

OSEVADRO MUNOY sahiadastbh and on bebialt CASE NGO

of ol othees sty tssied CIvSB 2317103
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RCA CONSTRUCTION CE.IQ‘\N LR INC., a Californita corporation; and CERTIFICATE OF ASSIGNMENT

DRSS | through SO husive,
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Crner Banphorpien Fhe cine of action arouse withis the distes

TE 2 THIS FILING wWOULD RORMALLY FALL WITHIN JURISEICTION OF SUPERIOR OOULRT.

(R T ks

a

cnl pedformanco, paty, detenton, prace of business, o otnet factor which qualifies

s case tor Mingg oy ing above-degignatod disoct s

ROACONSTRUCTION CLEAN UP INC Fe3G S Campas Avenue

[FEIRIZ RETORTE T Tof D UTRAE CALA: Foorga i RET T [ ST
TR Cahiforn Y1761
P ITRTF El MRt

Vbl iR ATEIN WaAs oxnouted

105 ae ancd conoot and

Pdosiate ande ponsty of poguny. it the foun

at o Clarcmonl CCaléneaa

CERTIFICATE OF ASSIGHMENT I

Osvaldo NMunoy




From KIS_FAX_SERVICE Wed Jul 19 13:20:33 2023 Page 3 of 28

LAWOFFICE OF SCOTT ERNEST WHEELER
Scott FErnest Wheeler (SBN 187998)

Justin A, Wheeler {SBN 342226)

250 West First Street, Suiwe 216

FILED
Claremont, Calilomiz 91711 SL{;%E{?@ %gﬁ;%gﬁgﬁg&
Tetephone: (909) 6214988

Facsimile: (909) 6214622 JUL 19 2023

Emml: sew@scottwheelerlawolfice com
Jaw@scottwheelerlawolfice.com

Attormexs for Plaintiff and the Putarive Class

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN BERNARDINO
4 <
OSVALDO MUNOZ, individually, and on CASE N()..C'v SB 2 3 ‘ 7 : n '

behalf of all others similarly situated,
CLASS ACTION COMPLAINT:

Willful Misclassification of Employees
Failure 10 Provide Required
Meal Periods
3. Failure to Provide Required Rest Breaks
RCA CONSTRUCTION CLEAN UP, INC. x| 4 Tailure 1o Pay Overtime Wages
California corporation: and DOES 1 through 5. Fatlure 1o Pay M”’“!“““ Wages
S0 inclusive. 6. Failure to Pav All Wages Due o
Discharged and Quiuing Emplovees
Fatture 10 Pay Timely Wages
8. Failure to Maintain Reguired Records
4. Failure to Furnish Aceurate Tremized
Statenents
10 Failure to Indemnily Emplovees for
Necessary Expenditares Incurred in
Discharge of Duties
L Unfuar and Untaw{ul Business Practices

Plaintiff.

g —

v,

Detendants.

REPRESENTATIVE ACTION

12 Penalues Under the Labor Code Private
Attorneys General At

DEMAND FOR JURY TRIAL

1.

CEASS AND HEPRESENTANIVE AUTION COMPE AINY
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INTRODUCTION

Thisis a qlass action brought by Osvaldo Munoz (“Plaintiff™), on behalf of himself and all
other similarly situated indiﬁduais, agamst RCA Construction Clean Up, Inc. (“RCA .
Construction” or “Defendant™), in order to hold RC/} Construction accountable for its wage theft
and other violations of California wage and hour laws. Plaintiff makes the following allegations
on information and belief, except as to allegations pertaining to Plamtiff individually, which are
based on his respective personal knowledge:

I RCA Construction is a professional construction waste disposal company located
in Ontario, Caiifornia.

2. In order to minimize labor costs and thereby maximize profits, RCA Construction
has implemented unlawful policies with respect to meal and rest breaks. RCA Construction also
requires its non-exempt employees, who are informed that customer service is always the top
priority, to work through meal and rest breaks, and to remain on call during such breaks. Waste
disposal truck drivers are unable to take meal and rest breaks based upon the scheduling and
demands of the position as drivers are required to always be driving, on-call and/or servicing
customers. As a result, Plaintiff and other non-exempt employees have been denied the ability to
take the meal and rest breaks that they were and are legally entitled to take.

3. RCA Construction has implemented an unlawful rounding practice, which in
conjunction with its strict attendance policy, results in the systematic underpayment of both
regular and overtime wages to Plaintiff and other non-exempt employees.

4, Moreover, RCA Construction has uniformly failed to pay Plaintiff and other non-
exempt employees proper overtime wages due the fact that it willfully turns a blind eye to off-
the-clock work that Plaintiff and other non-exempt employees perform as a direct consequence of
RCA Construction’s understaffing and imposition of an unreasonable workload.

5. Plamtiff and other non-exempt employees similarly do not receive reimbursements

for the expenses they incur in the discharge of their job duties. These expenses include cellular

phone usage.

2-

CLASS AND REPRESENTATIVE ACTION COMPLAINT
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6. Plaintiff seeks declaratory, compensatory and other statutorily available relief for
himself and a Class of all current and former non-exempt employees of RCA Construction during
the applicable limitations period to compensate these workers for the wages RCA Construction
has stolen from them and to protect current and future workers from being subjected to similar
unlawful working conditions perpetrated by RCA Construction.

JURISDICTION AND VENUE

7. The Superior Court of the State of California has jurisdiction in this matter
because Plaintiff is a resident and citizen of California, and RCA Construction is a California
corporation that is qualified to do business in California and regularly conducts business in
California. All putative class members and aggrieved employees are also residents of Califomia.
No federal question is at issue because Plaintiff’s claims are based solely on California law.

8. Venue is proper in this judicial district and the County of San Bernardino because
Plaintiff, and other persons similarly situated, performed work for RCA Construction in the
County of San Bernardino, RCA Construction runs its business through its corporate office and
its waste disposal facility is located in the County of San Bernardino, and RCA Construction’s
illegal payroll policies and practices, which are the subject of this action were applied to Plaintiff,
and other persons similarly situated, in the County of San Bernardino.

THE PARTIES

9. Plaintiff is a resident of the State of California and a former employee of RCA
Construction. At all relevant times herein, Plaintiff was employed by RCA Construction as a
waste disposal truck driver, a non-exempt position, working at RCA Construction’s facility
located in Ontario, California, during the statute of limitations period.

10. Plaintiff, on behalf of himseif and all other similarly situated individuals, brings
this class action to recover, among other things, wages and penalties from unpaid wages earned
and due, including but not limited to, RCA Construction’s failure to provide legally compliant
meal and rest breaks and failure to provide proper compensation for missed and otherwise
uniawful meal and rest breaks, unpaid and illegally calculated regular and overtime

compensation, failure to pay minimum wages, failure to pay all wages due to discharged or
3-
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quitting non-exempt employees, and failure to maintain required records and failure to provide
accurate itemized wage statements.

11. During the statute of limitations period, RCA Construction has been a corporation
existing under the laws of the State of California and it has conducted business in the State of
California,

12. RCA Construction conducts business as RCA Construction Clean Up, Inc. and
employs individuals who work as waste disposal truck drivers, lot hands and office positions.

13. The true names and capacities of DOES 1 through 50, inclusive, are unknown to
Plamtiff at this time, and Plaintiff therefore sues such DOE defendants under fictitious names.
Upon information and belief, each Defendant designated as a DOE is in some manner highly
responsible for the occurrences alleged herein, and Plaintiff and Class members” injuries and
damages, as alleged herein, were proximately caused by the conduct of such DOE defendants.
Plaintiff will seek leave of the Court to amend this Complaint to allege the true names and
capacities of such DOE defendants when ascertained.

14, Asadirect and proximate result of the unlawful actions of RCA Construction,
Plaintiff and Class members have suffered, and continue to suffer, from loss of earnings in
amounts as yet unascertained, but subject to proof at trial, and within the jurisdiction of this

Court.

CLASS ACTION ALLEGATIONS

15, Plaintiff brings this action on behalf of himself and the following similarly situated

Class of individuals (“Class members™):

All non-exempt employees who have performed work for RCA Construction in the state
of California at any time during the relevant statute of limitations period.

16. Plaintiff reserves the right to name additional Class representatives as may be
necessary and appropriate. Plaintiff also reserves the right to modify or amend the definition of
the proposed Class and/or add subclasses before the Court determines whether certification is
appropriate.

17. This action is appropriately suited for a class action because:

4-
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A. The proposed Class is a significant number. Plaintiff is informed and believes that
the proposed Class consists of at least 80 current and former non-exempt employees. Joinder of
all current and former non-exempt employees individually would be impractical.

B. This action involves common questions of law and fact to the proposed Class
because the action focuses on the RCA Construction’s systematic course of illegal payroll
practices and policies, which was applied to all non-exempt employees in uniform violation of
the California Labor Code, IWC Wage Orders, and the California Business and Professions Code,
which prohibits unfair business practices arising from such violations. Here are a few common
questions of law and fact that can be answered on a classwide basis:

*  Whether RCA Construction willfully misclassified its employees as
independent contractors;

¢ Whether RCA Construction failed to provide non-exempt employees with
legally compliant meal periods and rest breaks;

¢ Whether RCA Construction failed to pay overtime to non-exempt employees
in compliance with California law;

¢  Whether RCA Construction failed to pay minimum wages to non-exempt
employees in compliance with California law;

¢ Whether RCA Construction failed to timely pay wages to non-exempt
employees in compliance with California law;

¢ Whether RCA Construction failed to pay all wages due upon discharge or
termination in compliance with California law;

¢ Whether RCA Construction failed to maintain required records and accurate
wage statements for non-exempt employees;

¢ Whether RCA Construction failed to reimburse employees for business
expenses incurred; and

e Whether RCA Construction engaged in unfair and/or unlawful business

practices.

5.
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C. Plaintiff’s claims are typical of the proposed Class because RCA Construction
subjected all of its non-exempt employees to the similar and overlapping violations of the
California Labor Code, the applicable IWC wage order, and the California Business and
Professions Code.

D. Plaintiff is able to fairly and adequately protect the interests of all members of the
proposed Class because it is in his best interests to prosecute the claims alleged herein to obtain
full compensation due to the proposed Class for all services rendered and hours worked. Plaintiff
has also retained counsel that is experienced in wage and hour class action litigation.

FIRST CAUSE OF ACTION
Willful Misclassification of Employees
|Cal. Lab. Code §§ 226.8, 2750 and 2750.3]
(On Behalf of Plaintiff and the Class Against all Defendants)

18.  Plaintiffs incorporate herein by specific reference, as though fully set forth, the
allegations in paragraphs 1 through 17 (A-D).

19. During the Class Period, Plaintiff and Class Members worked for RCA
Construction, and were employees of RCA Construction, as defined by California Labor Code
§2750 and California IWC Wage Order No, 4-2001, §2, and all other IWC Wage Orders, which
defines “employ” as meaning to engage, suffer, or permit to work and that a contract for
employment is “a contract by which one, who is called the employer, engaged another, who is
called the employee, to do something for the benefit of the employer or a third person.”

20, Dvnamex Operations West, Inc. v. Superior Court (2018) 4 Cal.5th 903, the
California Supreme Court held that the burden of proof is on the hiring entity to establish that a
worker 1s an independent contractor who is not entitled to protection within California’s TWC
wage orders. /d. at 957. Dynamex further held, in order for the hiring entity to satisfy the burden,
it must establish each of the three factors of the ABC test:

“(A) that the worker is free from the control and direction of the hiring entity in

connection with the performance of the work, both under the contract for the performance

of the work and in fact; and
-6-
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(B) that the worker performs work that is outside the usual course of the hiring entity's

business; and

(C) that the worker 1s customarily engaged in an independently established trade,

occupation, or business of the same nature as the work performed.”

- 1d al 957,

21. The Dynamex holding was subsequently codified by the California Legislature.
See California Labor Code § 2750.3.

22, Contrary to California law, RCA Construction misclassified Plaintiff and Class
Members as independent contractors as a subterfuge to avoid treating them as employees. RCA
Construction, as a matter of established and uniform company policy and procedure, controlled,
among other things: job duties and responsibilities of Plaintiff and Class Members; the payment
of wages to Plaintiff and Class Members; the work and schedule of time in which Plaintiff and
the Class Members were suffered and permitted to work; the manner and/or means in which the
work was performed by Plaintiff and the Class Members; and the way Plaintiff and the Class
Members dressed and presented themselves at job sites. Finally, Plaintiff and the other Class
Members had no other means of profiting through self-management, as the only compensation
they received for the work they performed on behalf of RCA Construction was based upon hours
driven and other methods yet to be discovered.

23, By willfully misclassifying Plaintiff and Class Members as Independent
Contractors, as defined under California Labor Code §226.8(i)(4), RCA Construction lowered its
cost of doing business by means of, including but not limited to, the following:

A. RCA Construction avoided the payment of wages and minimum wages,
failed to pay overtime compensation and ililega]]y calculated overtime
compensation, failed to provide meal and rest periods, failed to pay all
wages due to discharged or quitting employees, failed to maintain required
records, failed to provide accurate itemized wage statements, and failed to
indemnify employeces for necessary expenditures and/or losses incurred in

discharging their dutices;
7.
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B. RCA Construction did not report or pay the employer’s share of federal or
state payroll taxes with respect to any of the funds paid to Plaintiff and the
Class Members, as required by law;

C. RCA Construction did not provide or pay for Worker’s Compensation
insurance for Plaintiff and the Class Members;

D. RCA Construction did not provide for or pay for State Disability insurance
for Plaintiff and the Class Members;

E. RCA Construction did not provide for or pay for benefits to Plaintiff and
Class Members that other employees of RCA Construction received or
should have received.

24, Asaproximate result of the violations as alleged herein against RCA
Construction, Plaintiff and the Class Members have suffered, and continue to suffer, substantial
losses related to, among other things, the loss of the employer’s share of payroll taxes, the use
and enjoyment of such employee benefits, lost wages in the form of overtime payments that were
not paid, premium payments owed and due for missed meal and rest periods, reimbursements
owed and due for expenditures incurred in the discharge of their job duties, all associated
penalties, and attorney’s fees and costs in compelling RCA Construction to fully perform its
obligations pursuant to the laws of the State of Califomia.

25, Plaintiff and the Class Members seek to recover reimbursement of all damages
proximately resulting form such misclassification and/or unlawful reduction in compensation and
expense reimbursement, as well as the appropriate withholding of federal, state, and local income
taxes based on a flat withholding rate for supplemental wage payments in accordance with the
appropriate tax regulations, and any corresponding state or local law, and the Class Members’
share of FICA, Medicare, and state and local employment taxes that were improperly not paid by
RCA Construction as a result of the unlawful misclassification of Plaintiff and the Class
Members.

26.  RCA Construction’s failure to classify Plaintiff and Class Members as employees,

in violation of California Jaw, was knowing and intentional. The decision to misclassify Plaintiff
-8
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and Class Members as Independent Contractors was made, maintained and enforced by RCA
Construction, and was done willfully, maliciously, oppressively, and fraudulently, with the
wrongful and deliberate intention of injuring Plaintiff and Class Members, and with conscious
disregard for the rights of Plaintiff and Class Members under California laws, all of which has
deprived Plaintiff and Class Members of their property and legal rights. Therefore, in addition to
all other types of relief requested herein, Plaintiff and Class Members are entitled recover
punitive and exemplary damages in amounts according to proof at the time of trial.

27.  Pursuant to California Labor Code §226.8, RCA Construction is subject to a civil
penalty and damages of not less than five thousand dollars ($5,000), and up to fifteen thousand
dollars ($15,000), for each willful misclassification of Plaintiff and Class Members as
Independent Contractors. Additionally, Plaintiff alleges that RCA Construction engaged in a
pattern and practice of willfully misclassifying employees as independent contractors, and
therefore Plaintiff and Class Members seek penalties and damages of not less than ten thousand
dollars (§10,000) and up to twenty-five thousand dollars ($25,000) for each violation, in addition
to any other penalties, damages and fines as permitted by law.

SECOND CAUSE OF ACTION

Failure to Provide Required Meal Periods
[Cal. Lab. Code §§ 226.7, 510, 512, 1194, 1197; IWC Wage Order No. 4-2001, § 11 and all
other applicable IWC Wage Orders]
(On Behalf of Plaintiff and the Class Against all Defendants)

28.  Plaintiff incorporates herein by specific reference, as though fully set forth, the
allegations in paragraphs 1 through 27.

29, During the statute of limitations period, as part of RCA Construction’s unlawful
policies and practices to deprive its non-exempt employees of all wages eamned and due, RCA
Construction required, permitted or otherwise suffered Plaintiff and Class members to perform
work during their meal periods, to completely skip their meal periods, to take late and short meal

periods, and RCA Construction has otherwise failed to provide the required meal periods to

9.
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Plaintiff and Class members as required under California Labor Code §§ 226.7, 512, and § 11 of
the applicable IWC Order.

30.  RCA Construction has implemented several common policies and practices that
have caused Plaintiff and Class members to systematically miss and otherwise take non-
compliant meal periods.

31. RCA Construction grossly understaffs its facility such that Class members
regularly miss or take non-compliant meal periods. As a direct consequence of this understaffing,
Plaintiff and Class members have so much work to complete within their scheduled shifts that
they are forced to skip their meal periods altogether, to take them after working longer than five
(5) hours, to perform work during their meal periods, or return to work after taking less than a
thirty (30) minute meal period.

32. Moreover, RCA Construction failed to implement adequate policies or procedures
to provide meal periods to its non-exempt employees. Among other things, RCA Construction
overworked Plaintiff and Class members and did not adequately advise them of their rights to
take meal periods, and systematically denied them the opportunity to take meal periods, including
second meal periods during shifts of ten hours or longer.

33, RCA Construction has also violated California Labor Code §§ 226.7, IWC Wage
Order No. 4-2001, § 11, all other applicable TWC Wage Orders, and the California Unfair
Competition Law, Cal. Bus. & Prof. Code §§ 17200 et. seq., by failing to compensate Plaintiff
and Class members who were not authorized and permitted to take a complete, timely,
uninterrupted meal period, in accordance with the applicable wage order, one additional hour of
compensation at the proper regular rate of pay for each workday that such a meal period was not
authorized or permitted.

34, RCA Construction further violated California Labor Code sections 226.7, 510,
1194, 1197, IWC Wage Order No. 4-2001 and all other applicable IWC Wage Orders by failing

to compensate Plaintiff and Class members for all hours worked during their meal periods.

-10-
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3s. As a proximate result of the aforementioned violations, Plaintiff and Class
members have been damaged in an amount according to proof at trial, and seek all wages earned

and due, interest, penalties, expenses, and costs of suit.

THIRD CAUSE OF ACTION

Failure to Provide Required Rest Breaks
[Cal. Lab. Code §§ 226.7, 512; IWC Wage Order No. 4-2001, § 12, and all other applicable
IWC Wage Orders)
{On Behalf of Plaintiff and the Class Against all Defendants)

36.  Plaintiff incorporates herein by specific reference, as though fully set forth, the
allegations in paragraphs 1 through 35.

37. Atall times relevant herein, as part of RCA Construction’s illegal policies and
practices to deprive its non-exempt employees of all wages earned and due, RCA Construction
failed to permit Plaintiff and Class members to take rest breaks as required under California
Labor Code §§ 226.7 and 512, and § 12 of all applicable IWC Wage Orders.

38.  As with meal periods, RCA Construction’s policies and practices caused Plaintiff
and Class members to miss or otherwise take non-compliant rest periods by, among other things,
giving them unreasonable amounts of work that had to be completed within their shift such that
rest periods simply could not be taken. This was the result of systematic understaffing. In
addition, RCA Construction did not adequately notify Plaintiff and Class members of their rights
to take rest periods, and systematically denied them the opportunity to take rest periods, including
all rest periods required during long shifts, which at times exceeded 12 consecutive hours.

39, RCA Construction further violated California Labor Code § 226.7, IWC Wage
Order No. 4-2001, § 12, and the California Unfair Competition Law, Cal. Bus. & Prof. Code §§
17200 et. seq., by failing to pay Plaintiff and Class members who were not provided with a rest
break, in accordance with the applicable wage order, one additional hour of compensation at the

proper regular rate of pay for each workday that a rest break was not provided.

11-
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40. As a proximate result of the aforementioned violations, Plaintiff and Class
members have been damaged in an amount according to proof at trial, and seek all wages earned

and due, interest, penalties, expenses, and costs of suit.

FOURTH CAUSE OF ACTION

Failure to Pay Overtime Wages
[Cal. Lab. Code §§ 510, 1194, 1198; IWC Wage Order No. 4-2001, § 3 and all other
applicable IWC Wage Orders]
(On Behalf of Plaintiff and the Class against all Defendants)

41.  Plaintiff incorporates herein by specific reference, as though fully set forth, the
allegations in paragraphs 1 through 40.

42. Pursuant to California Labor Code §§ 510, 1194, IWC Wage Order No. 4-2001, §
3, and all other applicable IWC Wage Orders, RCA Construction is required to compensate
Plaintiff and Class members for all overtime, which is calculated at one and one-half (1 14) times
the regular rate of pay for all hours worked in excess of eight (8) hours per day and/or forty (40)
hours per week, and for the first eight (8) hours on the seventh consecutive workday, with double
time for all hours worked in excess of twelve (12) hours in any workday and for all hours worked
in excess of eight (8) hours on the seventh consecutive day of work in any workweek.

43.  Plantiff and Class members are current and former non-exempt employees
entitied to the protections of California Labor Code §§ 510, 1194, IWC Wage Order No. 4-2001
and all other applicable IWC Wage Orders. During the Class period, RCA Construction failed to
compensate Plaintiff and Class members for all overtime hours worked as required under the
foregoing provisions of the California Labor Code and IWC Wage Order by, among other
methods: failing to properly calculate the regular rate of pay for the purposes of calculating
overtime pay owed and due; requiring, permitting or suffering Plaintiff and Class members to
work off the clock; requiring waste disposal truck drivers to remain on-call between assignments;
requiring, suffering, or permitting Plaintiff and Class members to work through meal and rest

periods but not compensating them for this time, failing to include this time in all hours worked;

12
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rounding the time worked by Plaintiff and Class members unfavorably; and other methods to be
discovered.

44.  In a short-sighted attempt to maximize profits, RCA Construction has understaffed
its facility and its waste disposal truck drivers are not adequately scheduled. Not only has this
practice resulted in widespread missed meal and rest breaks, but it has also caused Plaintiff and
Class members to perform significant amounts of work while off-the-clock. RCA Construction
knows that Plaintiff and Class members perform this work off-the-clock work because RCA
Construction’s owner and operator was aware of them doing this work well before the beginning
of the start of their scheduled shifts.

45.  Plamntiff and Class members also work perform substantial work off-the-clock as a
result of RCA Construction’s unlawful rounding practice. RCA Construction implements a
rounding practice wherein it rounds the time worked by non-exempt employees to the nearest
quarter-hour. RCA Construction pays Plaintiff and Class members based on rounded time. This
rounding practice results in systematic unpaid overtime.

46.  Plaintiff and Class members must get to work by no later than the start of their
shifts — and usually carlier. Thus, they are not afforded the benefit of clocking in for work a few
minutes late. Likewise, Plaintiff and Class members are in a rush to complete their mandatory
Job duties, so they are rarely afforded the benefit of clocking out early at the end of their shifts.
This results in the widespread underpayment of time worked, including overtime.

47.  In violation of California law, RCA Construction has knowingly and willfully
refused to perform its obligations to compensate Plaintiff and Class members for all wages earned
and all hours worked at the legally required rates of pay. As a proximate result, Plaintiff and
Class members have suffered, and continue to sutfer, substantial losses related to the use and
enjoyment of such wages, lost interest on such wages, and expenses and attorneys’ fees in
seeking to compel RCA Construction to fully perform its obligations under state law, all to their
respective damages in amounts according to proof at time of trial, and within the jurisdiction of

this Court.

13-
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48.  RCA Construction’s conduct described herein violates California Labor Code §§
510, 1194, 1198, IWC Wage Order No. 4-2001, § 3 and all other applicable IWC Wage Orders.
Therefore, pursuant to California Labor Code §§ 200, 203, 226, 558, 1194, 1197.1, and other
applicable provisions under the California Labor Code and IWC Wage Orders, Plaintiff and Class
members are entitled to recover the unpaid balance of wages owed to them by RCA Construction,

plus interest, penalties, attomneys’ fees, expenses, and costs of suit.

FIFTH CAUSE OF ACTION

Failure to Pay Minimum Wages
[Cal. Lab. Code §§ 1194, 1197; IWC Wage Order No. 4-2001, § 4, and all other applicable
IWC Wage Orders)
(On Behalf of Plaintiff and the Class against all Defendants)

49.  Plaintiff incorporates herein by specific reference, as though fully set forth, the
allegations in paragraphs 1 through 48,

50, Pursuant to Cal. Lab. Code §§ 1194, 1197, § 4 of IWC Wage Order No. 4, and all
other applicable IWC Wage Orders, payment to an employee of less than the applicable
minimum wage for all hours worked in a payroll period is unlawful.

51, During the statute of limitations period, the hourly rates for Plaintiff and Class
members were precisely at minimum wage. Based on this common practice, RCA Construction
failed to actually pay Plaintiffs and Class members minimum wages for all hours worked by
requiring, permitting or suffering them to work off-the-clock, such as requiring them to work
through meal, rest breaks, but not compensating them for this time, and failing to include this
time in all hours worked, and other methods to be discovered.

52. RCA Construction’s conduct described herein violates Cal. Lab. Code §§ 1194,
1197, § 4 of IWC Wage Order No. 4, and all other applicable IWC Wage Orders. As a proximate
result of the aforementioned violations, Plaintiff and Class members have been damaged in an
amount according to proof at trial. Therefore, pursuant to California Labor Code §§ 200, 203,

226, 558, 1194, 1197.1, and any other applicable law, Plaintiff and Class members are entitled to

-14-
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recover the unpaid balance of wages owed to them by RCA Construction, plus interest, penalties,

attorneys’ fees, expenses, and costs of suit.

SIXTH CAUSE OF ACTION

Failure to Pay All Wages Due to Discharged and Quitting Employees
[Cal. Lab. Code §§ 201, 202, 203]
(On Behalf of Plaintiff and the Class against all Defendants)

53.  Plaintiff incorporates herein by specific reference, as though fully set forth, the
allegations in paragraphs 1 through 52.

54.  Pursuant to California Labor Code §§ 201, 202, and 203, RCA Construction is
required to pay all earned and unpaid wages to an employee who is discharged. California Labor
Code § 201 mandates that if an employer discharges an employee, the employee’s wages accrued
and unpaid at the time of discharge are due and payable immediately.

55. Furthermore, pursuant to California Labor Code § 202, RCA Construction is
required to pay all accrued wages due to an employee no later than seventy-two (72) hours after
the employee quits his or her employment, unless the employee provided seventy-two (72) hours
previous notice of his or her intention to quit, in which case the employee is entitled to his or her
wages at the time of quitting.

56.  California Labor Code § 203 provides that it an employer willfully fails to pay, in
accordance with California Labor Code §§ 201 and 202, any wages of an employee who is
discharged or who quits, the employer is liable for waiting time penalties in the form of continued
compensation to the employee at the same rate for up to thirty (30) workdays.

57.  During the statute of limitations period, RCA Construction has willfully failed to
pay accrued wages and other compensation to Plaintiff and Class members in accordance with
Califomia Labor Code §§ 201 and 202. RCA Construction does not have a sufficient policy to
provide Plaintiff and Class members with their final paychecks within the timeframes required
under California law. In addition, because RCA Construction has failed and continues to fail to
properly compensate Plaintiff and Class members for all hours worked when due, overtime

wages, minimum wages, and compensation for non-compliant meal and rest breaks, RCA
-15-
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Construction has also willfully failed and continues to fail to pay accrued wages and other
compensation to Plaintiff and Class members in accordance with California Labor Code §§ 201
and 202. Moreover, RCA Construction fails to pay Class members employed on a temporary
basis weekly in accordance with Labor Code §201.3.

58.  Asaresult, Plaintiff and Class members are entitled to all available statutory
penalties, including the waiting time penalties provided in California Labor Code § 203, together
with interest thereon, as well as other available remedies.

59, As a proximate result of RCA Construction’s unlawful actions and omissions,
Plaintiff and Class members have been deprived of compensation in an amount according to
proof at the time of trial, but in excess of the jurisdiction of this Court, and are entitled to
recovery of such amounts, plus interest thereon, and attorneys’ fees and costs, pursuant to
California Labor Code § 1194.

SEVENTH CAUSE OF ACTION

Failure to Pay Timely Wages
[Cal. Lab. Code §§ 204, 210]
{On Behalf of Plaintiff and the Class against All Defendants)

60.  Plaintiff incorporates herein by specific reference, as though fully set forth, the
allegations in paragraphs 1 through 59.

61.  California Labor Code § 204 provides that all wages earned by any person in any
employment between the 1st and 15th days, inclusive, of any calendar month, other than those
wages due upon termination of an employee, are due and payable between the 16th and 26th day
of the month during which the labor was performed. California Labor Code § 204 further
provides that all wages earned by any person in any employment between the 16th and the last
day, inclusive, of any calendar month, other than those wages due upon termination of an
employee, are due and payable between the 1st and the 10th day of the following month.
California Labor Code § 204 further provides that all wages eared for labor in excess of the

normal work period shall be paid no later than the payday for the next regular payroll period.
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62. During the statute of limitations period, RCA Construction, among other things,
willfully failed to pay Plaintiff and Class members all wages earned and due to them, including
but not limited to, meal and rest break premiums, overtime and minimum wages, and payment for
work performed off-the-clock, within any time period penmissible under Labor Code § 204.

63, As a proximate result of RCA Construction’s unlawful actions and omissions,
Plaintiff and Class members are entitled to all available statutory penalties, including but not
limited to, civil penalties pursuant to California Labor Code §§ 200, 210, 558, 1194, 1 197.1, and
other applicable provisions under the California Labor Code and IWC Wage Orders, and an
award of costs, expenses, and reasonable attomeys’ fees.

EIGHTH CAUSE OF ACTION
Failure to Maintain Required Records
[Cal. Lab. Code §§ 226, 1174; IWC Wage Order No. 4-2001, § 7, and all other
applicable IWC Wage Orders]
(On Behalf of Plaintiff and the Class against all Defendants)

64.  Plaintiff incorporates herein by specific reference, as though fully set forth, the
allegations in paragraphs 1 through 63.

65.  During the statute of limitations period, as part of RCA Construction’s illegal
payroll policies and practices to deprive Plaintiff and Class members of all wages earned and due,
RCA Construction knowingly and intentionally failed to maintain records as required under
California Labor Code §§ 226, 1174, IWC Wage Order No. 4-2001, § 7 and all other applicable
IWC Wage Orders, including but not limited to, the following records: total daily hours worked
by cach non-exempt employee; applicable rates of pay; all deductions; meal periods; time records
showing when each non-exempt employee begins and ends each workday; and accurate itemized
wage statements.

66. As a proximate result of RCA Construction’s unlawful actions and omissions,
Plaintiff and Class members have been damaged in an amount according to proof at trial, and are
entitled to all wages camed and due, plus interest thereon. Additionally, Plaintiff and Class

members are entitled to all available statutory penalties, including but not limited to civil
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penalties pursuant to California Labor Code §§ 226(e), 226.3, and 1174.5, and an award of COsts,
expenses, and reasonable attorneys’ fees, including but not limited to those provided in California
Labor Code § 226(¢), as well as other available remedies.

NINTH CAUSE OF ACTION

Failure to Furnish Accurate Itemized Wage Statements
[Cal. Lab. Code §§ 226; IWC Wage Order No. 4-2001, § 7, and all other
applicable IWC Wage Orders]
(On Behalf of Plaintiff and the Class against all Defendants)

67.  Plamtiff incorporates herein by specific reference, as though fully set forth, the
allegations in paragraphs | through 66.

68.  During the statute of limitations period, RCA Construction routinely failed to
provide Plaintiff and Class members with timely, accurate, and itemized wage statements in
writing showing each employee’s gross wages earned, total hours worked, all deductions made,
net wages earned, the name and legal address of the hiring entity, and all applicable hourly rates
in effect during each pay period and the corresponding number of hours worked at each hourly
rate, in violation of California Labor Code § 226, IWC Wage Order No. 4-2001, § 7 and all other
applicable IWC Wage Orders.

69.  RCA Construction’s wage statements violate Labor Code § 226 by, among other
things, failing to provide Plaintiff and Class members with proper meal and rest breaks and not
including in their wage statements one (1) additional hour of compensation at their regular rates
of pay for each non-compliant meal or rest break. In addition, RCA Construction required
Plaintiff and Class members to work off-the-clock without compensation and illegally rounded
the time that they worked, rendering the wage statements inaccurate.

70. RCA Construction knowingly and intentionally failed to provide Plaintiff and
Class members with timely, accurate, and itemized wage statements in accordance with
California Labor Code § 226(a) so as to prevent Plaintiff and Class members from being able to
determine whether they were being paid for, among other things, all of the hours they worked and

at the proper rates of pay.
-18-
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71. Asaproximate result of RCA Construction’s unlawful actions and omissions,
Plaintiff and Class members have been damaged in an amount according to proof at trial, and
seek all wages earned and due, plus interest thereon. Additionally, Plaintiff and Class members
are entitled to all available penalties, including but not limited to penalties pursuant to California
Labor Code §§ 226(e), 226.3, and 1174.5, and an award of costs, expenses, and reasonable
attorneys” fees, including but not limited to those provided in California Labor Code § 226(e), as

well as other available remedies.

TENTH CAUSE OF ACTION

Failure to Indemnify for Necessary Expenditures Incurred in Discharge of Duties
|Cal. Lab. Code § 2802)
{On Behalf of Plaintiff and the Class against All Defendants)

72. Plaintiff incorporates herein by specific reference, as though fully set forth, the
allegations in paragraphs | through 71.

73. California Labor Code § 2802(a) requires an employer to indemnify an employee
for all necessary expenditures or losses incurred by the employee in direct consequence of the
discharge of her his or her duties, or of his or her obedience to the directions of the employer.

74. During the statute of limitations period, RCA Construction knowingly and willfully
failed to indemnify Plaintiff and Class Members for all business expenses and/or losses incurred in
direct consequence of the discharge of their duties while working under the direction of RCA
Construction, including but not limited to, cellular phone usage and other employment-related
expenses, in violation of California Labor Code § 2802.

75. As a proximate result of RCA Construction’s unlawful actions and omissions,
Plaintiff and Class members have been damaged in an amount according to proof at trial, and seek
reimbursement of all necessary expenditures, plus interest thereon pursuant to Californja Labor
Code § 2802(b). Additionally, Plaintiff and Class Members are entitled to all available statutory
penalties and an award of costs, expenses, and reasonable attorneys” fees, including those provided

in California Labor Code § 2802(c), as well as other available remedies.

-19.
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ELEVENTH CAUSE OF ACTION

Unfair and Unlawful Business Practices
[Cal. Bus. & Prof. Code § 17200 et. seq.)
(On Behalf of Plaintiff and the Class against all Defendants)

76.  Plaintiff incorporates herein by specific reference, as though fully set forth, the
allegations in paragraphs 1 through 75.

77.  Each and every one of RCA Construction’s acts and omissions in violation of the
California Labor Code and/or the applicable IWC Wage Order as alleged herein, including but
not himited to, RCA Construction’s failure to provide required meal and rest breaks, failure to pay
proper overtime and minimum wage compensation, unlawful rounding and requiring off-the-
clock work, failure to pay all wages due to discharged or quitting employees or to pay timely
wages, and failure to furnish accurate itemized wage statements or to maintain required records,
constitute an unfair and unlawful business practice under California Business and Professions
Code § 17200 et seq.

78.  RCA Construction’s violations of California wage and hour laws constitute a
business practice because RCA Construction’s aforementioned acts and omissions were done
repeatedly over a significant period of time, and in a systematic manner, to the detriment of
Plaintiff and Class members.

79.  Among other practices, RCA Construction has avoided payment of wages,
overtime wages, the provision of meal and rest breaks, and other benefits as required by the
California Labor Code, the California Code of Regulations, and the applicable IWC Wage Order.
Further, RCA Construction has failed to record, report, and pay the correct sums of assessment to
the state authorities under the California Labor Code and other applicable regulations. In
addition, RCA Construction failed to comply with the notice requirements of the Wage Theft
Prevention Act including Labor Code Section 2810.5 further resulting in unlawful business
practices.

80.  As aresult of these unfair and unlawful business practices, RCA Construction has

reaped unfair and illegal profits during the Class period at the expense of Plaintiff and Class
-20-
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members, and members of the public. RCA Construction should be made to disgorge its ill-
gotten gains and to restore them to Plaintiff and Class members.

81. RCA Construction’s unfair and unlawful business practices entitle Plaintiff and
Class members to seek preliminary and permanent injunctive relief, including but not limited to
orders that RCA Construction account for, disgorge, and restore to Plaintiff and Class members
the wages and other compensation unlawfully withheld from them. Plaintiff and Class members
are entitled to restitution of ali monies to be disgorged from RCA Construction in an amount
according to proof at the time of trial.

TWELFTH CAUSE OF ACTION

Representative Action for Civil Penalties Pursuant to the Private Attorneys
General Act (“PAGA™)
|Cal. Lab. Code §§ 2698- 2699.5]
(On Behaif of Plaintiff and all Other Aggrieved Employees against all Defendants)

82.  Plainuff incorporates herein by specific reference as though fully set forth the
allegations in paragraphs 1 through 81, with exception of the allegations in Paragraphs 15
through 16 (A) — (D).

83.  Plaintiff is an “aggrieved employee” within the meaning of California Labor Code
§ 2699(c), and is a proper representative to bring a civil action on behalf of himself and other
current and former non-exempt employees of RCA Construction pursuant to the procedures
specified in California Labor Code § 2699.3, because Plaintiff was employed by RCA
Construction and the alleged violations of the California Labor Code were committed against
Plaintiff.

84, Pursuant to the California Private Attorneys General Act of 2004 (“PAGA™),
Cahfornia Labor Code §§ 2698-2699.5, Plaintiff seeks to recover civil penalties, including but
not limited to penalties under California Labor Code §§ 2699, in a representative action for the
violations set forth above, including but not limited 1o violations of California Labor Code §§

201,202, 203, 226, 226.7, 510, 512, 1174, 1194, 1197, 1198, and 2802. Plaintiff is also entitled
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to an award of reasonable attorneys’ fees and costs pursuant to California Labor Code §
2699(g)(1).

85. Pursuant to California Labor Code §§ 2699.3, on May 12, 2023, Plaintiff gave
written notice by certified mail to the California Labor and Workforce Development Agency
(“LWDA”) and RCA Construction of the specific provisions of the California Labor Code and
IWC Wage Orders alleged to have been violated, including the facts and theories to support the
alleged violations. Within sixty-five (65) calendar of the postmark date of Plaintiff’s notice
letter, the LWDA did not provide notice to Plaintiff that it intends to investigate the alleged
violations. Therefore, Plaintiff has complied with all of the requirements set forth in California
Labor Code § 2699.3 to commence a representative action under PAGA.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, individually and on behalf of all other persons similarly
situated, respectfully prays for relief against RCA Construction and DOES 1 through 50,
inclusive, and each of them, as follows:

1. For compensatory damages in an amount to be ascertained at trial;

2. For restitution of all monies due to Plaintiff and Class members, as well as
disgorged profits from the unfair and unlawful business practices of RCA Construction;

3. For meal and rest break compensation pursuant to California Labor Code § 226.7,
IWC Wage Order No. 4-2001 and all applicable IWC Wage Orders;

4. For liquidated damages pursuant to California Labor Code § 1194.2;

5. For preliminary and permanent injunctive relief enjoining RCA Construction from
violating the relevant provisions of the California Labor Code and the IWC Wager Orders, and

from engaging in the unlawful business practices complained of herein;

6. For waiting time penalties pursuant to California Labor Code § 203;
7. For statutory and civil penalties according to proof:
8. For interest on the unpaid wages at 10 percent per annum pursuant to California

Labor Code §§ 218.6, 1194, 2802, California Civil Code §§ 3287, 3288, and/or any other

applicable provision providing for pre-judgment interest;
22
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9, For reasonable attorneys” fees and costs pursuant to Califomia Labor Code §8§
218.5, 226, 1194, 2802, and 2699, and California Civil Code § 1021.5, and/or any other
applicable provisions providing for attorneys” fees and costs;

10.  For declaratory relief;

11.  For an order requiring and certifying the First through Eleventh Causes of Action
as a class action;

12, For an order appointing Plaintiff as Class representative and Plaintiff’s counse] as
Class counsel; and

13.  For such further relief that the Court may deem just and proper.

DEMAND FOR JURY TRIAL

Plaintiff, on behalf of himself and all others similarly situated, hereby demands a jury trial

with respect to all issues triable of right by jury.
DATED: July 19, 2023 THE LAW OFFICE OF SCOTT. E. WHEELER

=

Scott E. Wheeler
Justin A. Wheeler

By:

Attorneys for Plaintiff and the Putative Class
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN BERNARDINO
San Bernardino District
247 West 3rd St
San Bernarding CA 92415
www.sb-court.arg
909-708-8678

*Complex-Class Action - Osvaldo Munoz v. RCA Construction Clean Up, Inc, et al *

Case Number

NOTICE OF TRIAL SETTING CONFERENCE and NOTICE OF CASE ASSIGNMENT
CIVSB2317103

LAW OFFICE OF SCOTT ERNEST WHEELER

250 WEST FIRST STREET

SUITE 2186

CLAREMONT CA 91711

This case has been assigned to: Jeffrey R Erickson in Department S14 - SBJC for all purposes.
Ngotice is hereby given that the above-entitled case has been set for Trial Setting Conference on:

Hearing Date: 01/29/2024 at 8:30 AM in Department $14 - SBJC

Date: 7/27/2023 By: %”LWL

Khiyara Frontefs’ Deputy Clerk

CERTIFICATE OF SERVICE

I am a Deputy Clerk of the Superior Court for the County of San Bernardino at the above-listed address. }am

not a party to this action and on the date and place shown below, | served a copy of the above-isted notice by:
Enclosed in a sealed envelope mailed to the interested party addressed above for collection and mailing
this date, following standard Court practices.

[] Enclosed in a sealed envelope, first class postage prepaid in the U.S. mail at the location shown above,
maited to the interested party and addressed as shown above or as shown on the attached listing.

71 A copy of this notice was given to the filing party at the counter.

(1 A copy of this notice was placed in the bin located at this office and identified as the location for the above
law firm's collection of file-stamped documents.

Date of Mailing: 7/27/2023

I declare under penalty of perjury that the forgoing is true and correct. Executed on 7/27/2023 at San

Bernardino, CA.
By @aﬁd

Khiyara Frontela, Deputy Clerk




