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LAW OFFICE OF SCOTT ERNEST WHEELER
Scott Emest Wheeler (SBN I 87998)
Justin A. Wheeler (SBN 342226)
250 West First Street. Suite 2l 6
Claremont. California 9l 7 I I
Telephone: (909) 62 | -4988
Facsimile: (909) 62 I -4622
Email: sew

jaw
heelerlawoffice.com

scottwheelerlawoffi ce.com

Attorneys for Plaintilf and the Putative Class

YOUNGER & ASSOCIATES
Timothy M. Younger (SBN 150527)
Kelvin Liban (SBN 276814)
10681 F'oothill Boulevard Suite 280
Rancho Cucamonga. Califomia 91730
Telephone: (909) 980-0630
Facsimile: (909) 948-8674
Emai I : gen@youngerassociates.net

kl@youngerassociates.net

Attorneys for De.fendant, SBX SERVICES INC.,
d/b/a Express Quality Car Wash

OSCAR OSORIO. individually. and on
behalf of all others similarly situated,

P Ia int if'1.

SBX SERVICES INC., d/b/a Express

Quality Car Wash, a Califomia
corporation; and DOES I through 50,
inclusive-

Del'endants.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN BERNARDINO

SAN BERNARDINO JUSTICE CENTER

CASENO.: CIVSB24l74l8

[Hon. David E. Driscoll, Dept. S-22]

CLASS ACTION AND PAGA
SETTLEMENT AGREEMENT AND
RELEASE

Action [riled: May 20 2024
Trial Date: None Set

CLASS ACTION AND PAGA SETTLEMENT ACREEMENT AND RELEASE
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This Class Action and PAGA Settlement and Release ("Settlement Agreement") is entered

into by and between Plaintiff Oscar Osorio ("Plaintiff'), on behalf of himself and the Class, on the

one hand, and Defendant SBX Services lnc., d/b/a Express Quality Car Wash ("Defendant"), and the

Released Parties, on the other hand. Plaintiff and Defendant are collectively referred to herein as

"Parties" and individually referred to herein as "Party."

In consideration ofthe mutual covenants, promises. and agreements set forth herein, the Parties

agree that, pursuant to the terms and conditions set forth herein, which are subject to approval of the

Court, this Action and the Released Claims shall be settled and compromised as between Plaintiff and

the Class on the one hand and Defendant on the other hand.

DEFINITIONS

l. "Action" mean Osorio v. SBX Services Inc., Superior Court ofthe State of California

for the County of San Bemardino. Case No. CIVSB24l 741 8.

2. "Class" means: All non-exempt employees who were employed by Defendants, in the

State of California, at any time from October 2, 2019, through May 30,2024.

3. "Class Counsel" means the Law Office of Scott Emest Wheeler.

4. "Class Counsel Award" means attomeys' fees for Class Counsel's litigation and

resolution of this Action and Class Counsel's expenses and costs incurred in connection with this

Action.

5. "Class Information" means information regarding Class Members that Defendant will

in good faith compile from its records and provide to the Settlement Administrator. It shall be

formatted as a Microsoft Excel spreadsheet or Microsoft Word Document and shall include: each

Class Member's full name; social security number; last known address; last known telephone number;

and number of Compensable Work Weeks and Compensable PAGA Work Weeks.

6. "Class Member" means each person who is a member of the Class defined above and

who is eligible to participate in this Settlement.

7. "Class Period" means the time period from October 2,2019, through May 30,2024.

CLASS ACTION AND PAGA SETTLEMENT AGREEMENT AND RELEASE
-l-
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8. "Class Representative Service Award" means the amount that the Court authorizes to

be paid individually to Plaintiff in recognition of, inter alia, Plaintifls efforts and risks in assisting

with the prosecution ofthe Action and in return for executing a general release with Defendant.

9. "Compensable Work Week" or "Compensable Work Weeks" means a reasonable

estimate of weeks worked by each Class Member as a non-exempt employee in California for

Defendant individually and collectively by all Class Members during the Class Period based on

Defendant's records and used as a value to calculate Individual Seftlement Payments. The number

of Compensable Work Weeks for each Class Member will be determined by adding all the calendar

days within the inclusive dates ofemployment for the employee and dividing that number by seven.

Any partial workweek will be expressed as a percentage ofa full workweek. If it can be readily

determined, workweeks where someone was employed but did not record any hours can be excluded

from this calculation.

10. "Compensable PAGA Work Week" or "Compensable PAGA Work Weeks" means a

reasonable estimate of weeks worked by each PAGA Member, as a nonexempt employee in

California for Defendant, individually and collectively by all PAGA Members, during the period

from July 29,2022, through May 30,2024, based on Defendant's records and used as a value to

calculate PAGA Payments. The number olCompensable PACA Work Weeks for each PAGA

Member will be determined by adding all the calendar days within the inclusive dates of

employment for the employee and dividing that number by seven. Any partial workweek will be

expressed as a percentage ofa full workweek. If it can be readily determined, workweeks where

someone was employed but did not record any hours can be excluded from this calculation.

I I . "Court" means the Superior Court for the County of San Bernardino, State of

Califomia.

12. "Defendant" means SBX Services Inc., dibla Express Quality Car Wash.

13. "Effective Date" means the date on which the Superior Court's Final Approval Order

and Judgment becomes final and Defendants fully fund the settlement. The Superior Court's Final

Approval Order and Judgment "becomes final" upon the latter of: (a) if there is no Objection to the

Settlement, or ifthere is an Objection but it is withdrawn, then, the date that the Final Approval Order

_') _

CLASS ACTION AND PACA SETTLI]MENT ACREEMENl' AND RELEASE
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and Judgment is filed by the Court; (b) ifthere is an Objection to the Settlement that is not withdrawn,

but no appeal is commenced thereafter, then, sixty-five (65) calendar days following the date that the

Final Approval Order and Judgment is filed by the Court; or (c) if there is an Objection to the

Settlement, that is not withdrawn, and any appeal, writ, or other appellate proceeding opposing the

Seftlement has been filed within sixty-five (65) calendar days following the date that the Final

Approval Order and Judgment is filed by the Court. then, when any such appeal, writ, or other

appellate proceeding opposing the validity of the Settlement has been resolved finally and

conclusively with no right to pursue further remedies or relief.

14. "Final Approval Order and Judgment" means an order and judgment that the Court

will file which finally approves this Settlement and enters a judgment in favor of Plaintiff.

15. ''Gross Settlement Amount" means the maximum amount which Defendant is

obligated to pay under this Settlement Agreement, which is One Hundred and Twenty-Two Thousand

Five Hundred Dollars and Zero Cents ($ | 22,500.00), subject to increase under the circumstances as

set forth in paragraph 58. This is an "all in" non-reversionary Settlement in which Defendant is

required to pay the entire Gross Settlement Amount. No ponion of the Cross Settlement Amount will

revert to Defendant under any circumstances. Payments of any appropriate and lawfully-required

employer's share ofthe payroll taxes on the taxable portion ofthe settlement payments shall be paid

separately from the Gross Settlement Amount by Defendant at the time the Gross Settlement Amount

is funded.

16. "Individual Settlement Payment" means the amount payable from the Net Settlement

Amount to each Settlement Class Member.

17 . *LWDA" means the Califomia Labor and Workforce Development Agency.

18. 'Net Settlement Amount" means the Gross Settlement Amount, less the Class Counsel

Award, Class Representative Service Award, payment to the LWDA and PAGA Members for PAGA

penalties, and Settlement Administration Costs.

19. "Notice of Class and PAGA Settlement" means the notice, substantially in the form

attached hereto as Exhibit l. which the Settlement Administrator will mail to each Class and PAGA

Member, and which explains, inter alia, the terms of this Settlement Agreement, the settlement

-3-
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process, and each Class Member's estimated Individual Settlement Payment. Notice of Class

Settlement will be provided to the Class in English and Spanish.

20. "Operative Complaint" means the Class and Representative Action Complaint on file

in this action.

21. "Objection" means a letter or other written communication submitted by a Class

Member to the Settlement Administrator that contains a clear statement by the Class Member that he

or she is objecting to any ofthe terms ofthe Settlement.

22. "PAGA Member" or "PAGA Members" means any Class Member who was

employed or has been employed by Defendant at any time during the time period of July 29,2022,

through May 30,2024.

23. "Parties" means Plaintiffand Defendant, collectively, and "Party" means either

Plaintiff or Deflendant, individually.

24. "Payment Ratio" means the respective Compensable Work Weeks for each Settlement

Class Member divided by the total Compensable Work Weeks for all Settlement Class Members.

25. "PAGA Payment Ratio" means the respective Compensable PAGA Work Weeks for

each PAGA Member divided by the total Compensable PAGA Work Weeks for all PAGA Members.

26. "PAGA Period" means the time period from July 29,2022. throtgh May 30,2024.

27. "Plaintiff' refers to Oscar Osorio.

28. "Preliminary Approval Date" means the date upon which the Court files an order

substantially in the form attached hereto as Exhibit 2, and which grants preliminary approval ofthe

Settlement.

29. "Request for Exclusion" means a letter or other written communication submitted by

a Class Member to the Settlement Administrator that contains a clear statement by the Class Member

that he or she is electing to be excluded from the Settlement

30. "Released Claims by Plaintiff is set forth in paragraph 47 below. Plaintiff releases

the "Released Claims by Plaintiff'as of the date Defendant fully funds this Settlement.

31. "Released Claims by Settlement Class Members" means: As of the date Defendant

fully funds this Settlement, Settlement Class Members shall fully and finally release and discharge

-4-
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Released Parties, from October 2,2019, through May 30,2024, from any and all claims, debts,

Iiabilities. demands, obligations, guarantees, costs, expenses^ aftomeys' fees, damages, or causes o

action contingent or accrued for, that are pleaded, or that could have been pleaded, based on the facts

and claims alleged in the Operative Complaint, including any claims for: (a) failure to provide required

meal periods and pay premium payments, Califomia Labor Code ${ 226.7, 510 and 512; (b) failure

to provide required rest periods and pay premium payments, Califomia Labor Code $$ 226.7 and 512;

(c) failure to provide recovery periods and pay premium payments, Califomia Labor Code $ 226.7,

Califomia Code of Regulations, Title 8, $ 3395t (d) failure to pay overtime wages, California Labor

Code $$ 5 I 0, I 194 and I I 98: (e) failure to pay minimum wages, Calilomia Labor Code $$ 1 194 and

tt97; (0 failure to timely pay wages $$ 204 and 210:' (g) failure to timely pay all wages during

employment and to discharged and quitting employees, California Labor Code $S 201 -204, 2l 0; (h)

failure to maintain required records: (i) failure to fumish accurate, itemized wage statements,

Califomia Labor Code QQ 226 and 226.3: d) failure to indemnify for reasonable and necessary

business expenses: and (k) unlawful business practices under Califomia. Business and Professions

Code 917200, et seq.; predicated on any of the violations of the Califomia Labor Code and the

applicable IWC Wage Order as alleged in the Operative Complaint including but not limited to, claims

for restitution and other equitable relief, liquidated damages. or penalties; and any other benefit,

wages. penalties, or other amounts claimed on account ofthe allegations asserted or which could have

been asserted in the Operative Complaint and Plaintiffs' LWDA Notice dated June 9,2023. This

release shall apply to any and all claims arising at any point during the Class Period. Upon entry o

the Final Approval Order and funding ofthe total Cross Settlement Amount, all Participating Class

Members will forever completely release and discharge the Released Parties from the Released Claims

for the Release Period. Plaintiffs and Defendants intend that the Settlement described in this

Settlement Agreement will release and preclude any further claim, whether by lawsuit, administrative

claim or action, arbitration, demand, or other action ofany kind, by each and all ofthe Participating

Class Members to obtain a recovery to any and all ofthe Released Claims. This release excludes the

release of claims not otherwise permitted by law, i.e. Worker's Compensation and unemployment

insurance benefits.

-5-
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32. "Released Panies" collectively mean: (i) Defendant; (ii) Defendant's respective past,

present and future heirs, executors, administrators, parents, subsidiaries and affiliates, successors and

assigns; and (iii) the past, present and future shareholders, managers, officers, partners, members,

agents, employees, attomeys, insurers, predecessors, successors and assigns ofany ofthe foregoing.

33. "Response Deadline" means tbfty-five (45) days after the postmark date ofthe Notice

of Class Settlement that the Settlement Administrator shall mail to Class Members, and the last date

on which Class Members may: (a) submit a Request for Exclusion; or (b) submit an Objection to the

Settlement.

34. "Settled PAGA Claims", means penalties only under the Private Attorneys General

Act ("PAGA"), based upon the Released Claims by PAGA Members that serves the basis for

penalties only pursuant to Labor Code $ 2699 et seq., for: (a) failure to provide required meal

periods, Califomia Labor Code SS 226.7, 510 and 512; (b) failure to provide required rest periods,

California Labor Code $$ 226.7 and 512; (c) failure to provide recovery periods and pay premium

payments, California Labor Code $ 226.7, California Code of Regulations, Title 8, $ 3395; (d)

failure to pay overtime wages, Califomia Labor Code $$510, I 194, I197 and I198; (e) failure to pay

minimum wages, Califomia Labor Code $$ I 194 and I197; (0 failure to timely pay all wages due

during employment and to discharged and quitting employees, California Labor Code SS 201-204,

210; (g) failure to furnish accurate. itemized wage statements. Califomia Labor Code $$ 226 and

226.3; (h) failure to maintain required records, Califomia Labor Code $$ 226, I174; (i) failure to

provide suitable resting facilities, IWC Wage OrderNo. 9-2001, $ l3; O failure to provide suitable

seating, IWC Wage Order No. 9-2001 . $ l4; (k) failure to reimburse for necessary business

expenses, Califomia Labor Code g 2802; and primary rights alleged in Plaintiffs' Operative

Complaint and in Plaintiffs' PAGA Notice dated June 9, 2023.

35. "Settlement" means the disposition ofthe Action pursuant to this Agreement.

36. "Settlement Administration Costs" means the amount to be paid to the Settlement

Administrator from the Gross Settlement Amount for administration of this Settlement.

37. "Settlement Administrator" means Phoenix Settlement Administrators ("Phoenix"),

the Settlement Administrator shall be responsible for, inter alia: (a) performing Spanish translations

-6-
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of the Notice of Class Settlement; printing and mailing the Notice of Class Settlement to the Class in

English and Spanish; (b) receiving and reporting the Requests for Exclusion and Objections submitted

by Class Members; (c) providing declaration(s) as necessary in support of preliminary and/or final

approval of this Settlement; (d) processing and mailing payments to Plaintiffs, Class Counsel, the

LWDA. and Settlement Class Members; and (e) any other tasks as the Parties mutually agree or the

Court orders the Settlement Administrator to perform. The Settlement Administrator shall keep the

Parties timely apprised ofthe performance ofall Settlement Administrator responsibilities. The Parties

agree that they have no financial interest or other relationship with Phoenix that could create a conflict

of interest. Should a conflict of interest or other issue lead to the disqualification of the selected

Settlement Administrator. the Parties will meet and confer as to a suitable replacement.

38. "Settlement Class" or "Settlement Class Members" means all Class Members who

have not opted out ofthe Class by submitting a valid and timely Request for Exclusion.

RECITALS

39. Procedural History. On May 20, 2024, Plaintiff filed a complaint against Defendant

in San Bernardino Superior Coun. CaseNo. CIVSB24l74l8. Defendant has filedaNoticeof General

Appearance

40. lnvestigation and Discovery. The Parties have conducted si gnificant investigation o

the facts and law during the prosecution of this Action and before this Settlement was reached. Such

discovery and investigation included. inter alia.the exchange of information and extensive documents

pertaining to Plaintiff and the Class, and numerous meetings and informal conferences wherein the

Parties exchanged information, class data, and theories ofthe case. Plaintiffhas also investigated the

law as applied to the lacts of Plaintifls claims and Defendant's potential defenses thereto.

41. Mediation. The Parties initially participated in a mediation session with the highly

experienced mediator. Hon. Keith Davis, Jud. Ret.. on April 18,2021. After a full day of mediation,

the Parties were able to reach a proposed settlement regarding the material terms for a proposed class

action and PAGA settlement that would fully resolve this matter

42. Benefits of Settlement to Class Members. Plaintiff and Class Counsel recognize the

expense and length ofcontinued proceedings necessary to litigate Plaintiff s claims though trial and

-7-
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any possible appeals. Plaintilf has also taken into account the uncertainty and risk of the outcome o

l'urther litigation. and the difficulties and delays inherent in such litigation. Plaintiffand Class Counsel

are also aware of the burdens of proof necessary to establish liability for the claims asserted in the

Action, both generally and in response to Defendant's defenses thereto, and the difficulties in

establishing damages for the Class. Plaintiffs and Class Counsel have also taken into account

Defendants' agreement to enter into a settlement that confers substantial relief upon the members o

the Class. Based on the foregoing, Plaintiffs and Class Counsel have determined that the Settlement

set forth in this Settlement Agreement is a fair. adequate, and a reasonable settlement, and is in the

best interests ofthe C lass.

.13. Dct'endants' Rcasons tbr Setllemcnl. Def'endant has concluded that any further defense

ofthis litigation would be protracted and expensive for all Parties. Substantial amounts ofDefendant's

time" energy. and resources have been and" unless this Settlement is completed. will continue to be

devoted to the defense of the claims asserted bv Plaintiff. Defendant has also taken into account the

risks offurther litigation in reaching its decision to enter into this Settlement. Even though Defendant

continues to contend that it is not liable for any of the claims alleged by Plaintiffs in this Action,

Defendant has agreed. nonetheless. to settle in the manner and upon the terms set forth in this

Settlement Agreement to put to rest the claims in this Action

STIPULATION AND AGREEMENT

44. NOW THEREFORE, in consideration of the mutual covenants, promises, and

agreements set forth herein, the Parties agree, subject to the Court's approval, as follows:

45. lt is agreed by and'among Plaintiff and Defendant that this Settlement shall bind the

Plaintiff, Settlement Class Members, and Defendant, subject to the terms and conditions hereof.

46. Circular 230 Disclaimer. Each Party to this Agreement (for purposes of this section,

the "acknowledging party" and each Party to this Agreement other than the acknowledging party, an

"other party") acknowledges and agrees that (l) no provision of this Agreement, and no written

communication or disclosure between or among the Parties or their attomeys and other advisers, is or

was intended to be, nor shall any such communication or disclosure constitute or be construed or be

relied upon as, tax advice within the meaning of United States Treasury Department Circular 230 (3 I

-8-
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CFR Part 10. as amended); (2) the acknowledging party (a) has relied exclusively upon his, her, or its

own, independent legal and tax counsel for advice (including tax advice) in connection with this

Agreement, (b) has not entered into this Agreement based upon the recommendation of any other

party or any attorney or advisor to any other party, and (c) is not entitled to rely upon any

communication or disclosure by any attomey or adviser to any other party to avoid any tax penalty

that may be imposed on the acknowledging party; and (3) no attomey or adviser to any other party

has imposed any limitation that protects the confidentiality of any such attorney's or adviser's tax

strategies (regardless of whether such limitation is legally binding) upon disclosure by the

acknowledging party ofthe tax treatment or tax structure ofany transaction, including any transaction

contemplated by this Agreement.

47. Released Claims by Plaintiff. As of the date Defendant fully funds the Settlement.

Plaintiif agrees to the Release of Claims by Settlement Class Members. [n addition to Release o

Claims by Settlement Class Members and as a material inducement to Defendant to enter into this

Settlement Agreement, Plaintiff does hereby, for himself and for his spouse, heirs, successors,

beneficiaries, devisees, legatees, executors, administrators, trustees, conservators, guardians, personal

representatives. and assign, forever and completely release and discharge the Released Parties from

any and all charges, complaints. claims, liabilities, obligations, promises, agreements, controversies,

damages, actions, causes ofaction, suits, rights, demands, costs, losses, debts, and expenses (including

back wages, statutory penalties, civil penalties, Iiquidated damages, exemplary damages, interest,

attomeys' fees, and costs) ofany nature whatsoever. from the beginning of time through the execution

of this Settlement Agreement, whether known or unknown, suspected or unsuspected, including but

not limited to all claims arising out of, based upon, or relating to Plaintiffs' employment with or work

for Defendant or the remuneration for or termination of such employment.

Without limiting the generality of the foregoing, Plaintiff expressly releases all claims arising

under the Califomia Labor Code (including, but not limited to, sections 201, 201.3,202,203,204,

210,216,218.6,221,224,225.225.5,226.7,227.3,510,5il. 512, 558, I174, il74.5.lL94. lL97,

1197.1, 1197.2, 1198, and 2698 et seq.,); the Wage Orders of the Califomia Industrial Welfare

Commission; the Califomia Private Attomeys General Act of 2004 ("PAGA"); Califomia Business

-9-
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and Professions Code section 17200 et seq.i the California Civil Code. to include, but not limited to,

section 3336 and 3294: the Califomia common law of contract; the Fair Labor Standards Act, 29

U.S.C. $ 201 et seq.; lederal common law; and the Employee Retirement Income Security Act,29

U.S.C. $ l00l , et seq. Plaintiff s Released Claims also include all claims for lost wages and benefits,

emotional distress, retaliation, punitive damages, and attomeys' fees and costs arising under federal,

state, or local laws for discrimination, harassment, and wrongful termination such as by wav o

example only, (as amended) 42 U.S.C. section 1981. Title VII of the Civil Rights Act of 1964, the

Americans with Disabilities Act, the Age Discrimination in Employment Act, and the Califomia Fair

Employment and Housing Act; and the law of contact and tort. This release excludes the release o

claims not permitted by law. As to the Plaintil'f s Released Claims only. Plaintiff expressly waives

all rights and benefits under the terms olsection 1542 ofthe California Civil Code. Section 1542

reads as follows:

A general release does not extend to claims that the creditor or releasing party does
not know or suspect to exist in his or her favor at the time of executing the release
and that, if known by him or her, would have materially affected his or her
settlement with the debtor or releasing party.

Notwithstanding the provisions ol Section 1542. and for the purpose of implementing a full and

complete release and discharge ofall parties. Plaintiffand Class Counsel expressly acknowledge that

this Settlement Agreement is intended to include in its effect, without limitation. all claims that

Plaintiffknew of, as well as all claims that he did not know or suspect to exist in his favor against the

Released Parties, or any of them, for the time period from the beginning of time to the execution o

this Settlement Agreement. and that this Settlement Agreement contemplates the extinguishment o

any such claims. Plaintiff and Plaintiff's Counsel do not currently intend to pursue any claims

against Defendant, including, but not limited to, any and all claims relating to or arising from

Plaintiff s employment with Defendant, and that Plaintiff s Counsel is not currently aware of any

facts or legal theories upon which any claims or causes of action could be brought against

Defendant, excepting those facts or legal theories alleged in the Operative Complaint in this

Action. This release does not include claims which cannot be released such as unemployment or

Worker's Compensation benefits.

-t0-
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48. Class Certification. For settlement purposes only. Defendant will stipulate that the

Settlement Class Members described herein who do not request exclusion from the Settlement Class

may be conditionally certified as a settlement class. This stipulation to certification is in no way an

admission that class action certification is proper and shall not be admissible in this or in any other

action except for the sole purposes of enforcing this Agreement. Should the Court fail to issue Final

Approval for any reason, the Parties' stipulation to class certification as part of the Settlement

Agreement shall become null and void ab initio and shall have no bearing on but remains protected

by California Evidence Code Section I 152 and shall not be admissible in connection with. the issue

ofwhether or not certification would be appropriate in a non-settlement context. Defendant expressly

reserve its right and declares that Defendant will continue to oppose class certification and contest the

substantive merits of the case should the Court fail to issue Final Approval. Plaintiff expressly

reserves his rights and declare that they will continue to pursue class certification and a trial should

the Court fail to grant Final Approval.

49. Approval of Settlement. Plaintiff will move the Court to grant preliminary and final

approval of this class action Settlement. The Parties agree to work diligently and cooperatively to

have this matter presented to the Court for preliminary and final approval.

50. Release of Claims by Settlement Class Members. Settlement Class Members release

the "Released Claims by Settlement Class Members," as defined, as of the date Defendant fully funds

the Settlement.

5 I . Release of Settled PAGA Claims. PAGA Members release the "Settled PAGA

Claims," as defined. as ofthe date Defendant fully funds the Settlement.

5l . Settlement Administration. Within ten (10) calendar days after the Preliminary

Approval Date, Delendants shall provide the Settlement Administrator with the Class Information.

53. Notice to the Class Upon receipt of the Class lnformation, the Settlement

Administrator will perform a search based on the National Change of Address Database to update and

correct any known or identifiable address changes. Within ten (10) calendar days after receiving the

Class Information, the Settlement Administrator shall mail copies of the Notice of Class Settlement

to all Class Members via regular First Class U.S. Mail. The Settlement Administrator shall exercise

-ll-
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its best judgment to detemine the current mailing address for each Class Member. The address

identified by the Settlement Administrator as the current mailing address shall be presumed to be the

best mailing address for each Class Member.

a. IJndeliverable Notices- Any Notice of Class Settlement retumed to the

Settlement Administrator as non-delivered on or before the Response Deadline shall be re-mailed to

the forwarding address affixed thereto within ten ( l0) calendar days. For any undeliverable Notice o

Class Settlement retumed for which no forwarding address is affixed, the Settlement Administrato

will conduct its investigation for an updated address of the Class Member and re-mail the Notice o

r

Class Action Settlement. If an updated address is found, the Settlement Administrator shall have

seven (7) days to re-mail the Notice of Class Action Seftlement from receipt of the undelivered

envelope. The Settlement Administrator will provide a cover letter notifying the Class Member of the

extended Response Deadline. Any Class Member who receives a re-mailed Notice of Class Settlement

shall have forty-five (45) days after the postmark date ofthe re-mailed Notice of Class Settlement to:

(a) submit a Request for Exclusion; or (b) submit an Objection to the Settlement.

(l) Verification of Class Member Employment Status. If Notice of Class

Action Settlement sent to a Class Member is determined to be

undeliverable. the Settlement Administrator shall verifv the

.*ployrn"nt ,tutus of the Class Member witt O"f"naant. within five

(5) days ofreceipt ofthe undeliverable Notice of CIass Action

Settlement. If the Class Member is a current employee of Defendants,

Defendants shall take all reasonable efforts to obtain the current

address from the Class Member and shall provide the same with seven

(7) days of notice from the Settlement Administrator.

b. Disputes Regarding Individual Settlement Payments. Class Members will have

the opportunity, should they disagree with Defendant's records regarding the dates of employment

stated in the Notice of Class Settlement. to provide documentation and/or an explanation to show

contrary inforrnation by the Response Deadline. The dispute form must: (a) contain the full name,

address, and telephone number of the Class Member, and the last four digits of the Class Member's

-12-
CLASS ACT]ON AND PAGA SETTLEMENT AGREEMENT AND RELEASE



I

2

3

4

5

6

7

8

9

l0

ll
t2

l3

t4

l5

t6

t7

l8

l9

20

2t

22

23

24

25

26

27

28

social security number or full employee lD number; (b) contain the case name and case number; (c) a

clear statement by the Class Member that he or she is disputing the number of Compensable

Workweeks and the basis 1br the dispute; (d) any documentation demonstrating that the number o

Compensable Workweeks listed in the Notice of Class Settlement is incorrect; (e) be signed by the

Class Member; and (t) be postmarked by the Response Deadline. The date of the postmark on the

retum mailing envelope on the dispute form shall be the exclusive means used to determine whether

it has been timely submitted. If there is a dispute, the Settlement Administrator will consult with the

Parties to determine whether an adjustment is warranted. In addition to U.S. Mail, a Class Member

may also submit a dispute form by facsimile or email to the Settlement Administrator within the

Response Deadline. The Settlement Administrator shall then determine the eligibility for, and the

amounts of, any Individual Settlement Payments under the terms ofthis Agreement. In the absence o

circumstances indicating fraud, manipulation or destruction, Defendant's records shall be given a

rebuttable presumption of accuracy.

c. Request for Exclusion. Class Members who wish to exclude themselves from

the Settlement must submit to the Settlement Administrator a Request for Exclusion by the Response

Deadline. The Request for Exclusion must: (a) contain the full name, address, and telephone number

of the Class Member, and the last four digits of the Class Member's social security number or full

employee ID number: (b) contain the case name and case number; (c) a clear statement by the Class

Member that he or she is electing to be excluded from the Settlement; (d) be signed by the Class

Memberi and (e) be postmarked by the Response Deadline if submitted by U.S. Mail. The date of the

postmark on the retum mailing envelope on the Request for Exclusion submined by U.S. Mail shall

be the exclusive means used to determine whether it has been timely submitted. In addition to U.S.

Mail, a Class Member may also submit a Request lor Exclusion by facsimile or email to the Settlement

Administrator within the Response Deadline. A Request for Exclusion shall not be presumptively

invalid if it does not contain the requirements of (a) through (d) if the Settlement Administrator can

ascertain the identity of the Class Member who wants to exclude themselves from the Settlement. Any

Class Member who requests to be excluded from the Settlement Class shall not be entitled to any

recovery under the Settlement and shall not be bound by the terms ofthe Settlement or have any right

_13-
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to object, appeal or comment thereon except as to any distribution based upon PAGA penalties.

PACA Members will receive their share of the PAGA Payment and the Settled PAGA Claims will be

released even if the Class Member submits a timely Request for Exclusion. Class Members who fail

to submit a valid and timely Request for Exclusion on or before the Response Deadline shall be bound

by all terms ofthe Settlement and any Final Approval Order and Judgment entered in this Action.

ecttons Class Members who wish to object to the Settlement can eitherd. ob

mail or send by facsimile or email to the Settlement Administrator a wriuen Objection by the

Response Deadline. The Objection should: (a) contain the full name, address, and telephone number

of the Class Member, and the last four digits of the Class Member's social security number; (b)

contain the case name and case number; (c) the dates ofemployment ofthe Class Member; (d) be

signed by the Class Memberi (e) state the basis for the Objection. including any legal briefs, papers

or memoranda in support ofthe Objection; and (l) be postmarked by the Response Deadline. The

date ofthe postmark on the return mailing envelope on the Objection shall be the exclusive means

used to determine whether the Objection has been timely submitted. Class Members who submit a

timely Objection will have a right to appear at the final approval hearing in order to have their

Objection heard by the Court. At no time shall any ofthe Parties or their counsel seek to solicit or

otherwise encourage Class Members to submit Objections to the Settlement or appeal from the Final

Approval Order and Judgment. Class Counsel shall not represent any Class Members with respect to

any such Objections. The Settlement Administrator will provide the Parties with any Objection

within five (5) calendar days of receipt of the Objection. Plaintiffwill file any and all Objections

with the Court in advance of the Final Approval Hearing. Oral or written Objections may also be

made at the Final Approval hearing without a written objection being submitted, but only with the

Court's express permission. [fthe Court rejects the objection, the individual will be bound by the

terms of the Settlement.

e. If greater than fifteen ( I 5) percent of the Class Members opt out or object to

this Settlement Agreement or a number of Class Members whose share of the Net Settlement Amount

is l57o or more, Defendants will have the right to rescind and terminate the Settlement without

prejudice to its pre-settlement positions and defenses in the litigation. ln such a case, the Parties and

-14-
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any funds to be awarded shall be retumed to their respective statuses as of the date and time

immediately prior to the execution of this Agreement.

f. Except for those Settlement Class Members who exclude themselves in

compliance with the Request for Exclusion procedures set florth above, all Settlement Class Members

will: (i) be deemed to be Participating Class Members for all purposes under this Settlement

Agreement; (ii) will be bound by the terms and conditions of this Settlement Agreement, the

Judgment, and the releases set forth herein; and (iii) except as otherwise provided herein, will be

deemed to have waived all objections and oppositions to the faimess, reasonableness, and adequacy

of the Settlement.

54. Fundins Gross Settlement Amount. After Final Approval by the Court, Defendant

agrees to pay a sum equal to $122,500 ("the "Gross Settlement Amount") to fund the settlement o

this action within thirty (30) calendar days. The Settlement is "all-in". non-reversionary and no funds

will return to Defendant. Payments of any appropriate and lawfully-required employer share of the

payroll taxes on the taxable portion ofthe settlement payments shall be paid by Defendant separately

from and in addition to the Gross Settlement Amount. Defendant shall be jointly and several liable

for paying the entire Gross Settlement Amount.

55. Allocation of Settlement. Individual Settlement Payments will be paid from the Net

Settlement Amount and shall be paid pursuant to the settlement formula set forth herein. Individual

Settlement Payments shall be mailed by regular First Class U.S. Mail to Settlement Class Members'

last known mailing address.

a. The Settlement Administrator shall calculate the total Compensable Work

Weeks and Compensable PAGA Work Weeks for all Settlement Class Members based on the Class

Information provided by Defendant. The respective Compensable Work Weeks for each Settlement

Class Member will be divided by the total Compensable Work Weeks for all Settlement Class

Members, resulting in the Payment Ratio for each Settlement Class Member; a similar calculation will

apply to determining the Payment Ratio for Compensable PAGA Work Weeks. Each Settlement Class

Member's Payment Ratio will then be multiplied by the Net Settlement Amount to determine his or

her lndividual Settlement Payment.

-15-
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b. Individual Settlement Payments due to each Settlement Class Member shall be

designated as follows:

I . Twenty-five percent (25o/o) of the Individual Settlement Payment shall

represent payment for alleged unpaid wages. This payment shall be subject to the withholding of all

applicable local, state, and federal taxes. Applicable payrolltaxes and/or contributions will be

deducted from the amount paid to Settlement Class Members. The Settlement Administrator will

issue a W-2 Form to each Settlement Class Member in relation to this payment.

2. Sixty-five percent (65%) of the Individual Settlement Payment shall

represent payment of all penalties. These payments will not be subject to withholding of local, state,

and federal taxes. The Settlement Administrator will issue an IRS Form 1099 to each Settlement

Class Member in relation to these payments.

3. Ten percent ( | 0%) ofthe Individual Settlement Payment shall represent

payment of all interest. These payments will not be subject to withholding of local, state, and federal

taxes. The Settlement Administrator will issue an IRS Form 1099 to each Settlement Class Member

in relation to these payments.

Numbers and Withholdings of Taxes and Applicable Penalties. In the event that an Individual

Settlement Payment exceeds the threshold amount that must be reported to the Internal Revenue

Service by means of a Form 1099, Class Counsel. and the Settlement Administrator, will take all

necessary and reasonable steps to obtain W-9's from Class Members and to comply with applicable

IRS regulations on issuing I 099's without a social security number or tax entity identification number,

and shall take all reasonable and necessary steps to avoid imposition of IRS penalties against the Gross

Settlement Amount, including, but not Iimited to limiting payments below the reportable threshold

and/or withholding of taxes and any applicable penalties. The Settlement Administrator will contact

Class Members who are entitled to payments that exceed the taxable income threshold twice, with at

least 30 days between the two contacts.

Uncashed Settlement C hecks Individual Settlement Payment checks shallc.

remain negotiable for one hundred and eighty (180) days from the postmark date of issuance. [f the
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Settlement Check is not cashed, deposited, or otherwise negotiated within the 180-day deadline, the

check will be voided, and the funds associated with any such voided checks shall be distributed to the

State of Califomia Controller's Office. Unclaimed Property Division, in the name of the affected Class

Member. The Release will be binding upon all Participating Class Members, including those who do

not cash their checks within the 180-day period. The Parties agree that this disposition results in no

"unpaid cash residue," or "unclaimed or abandoned flunds" as the entire Net Settlement Amount will

be paid out to the Participating Class Members. whether or not they all cash their payment checks.

d. Certification By Settlement Administrator. The Parties have the right to

monitor and review administration of the Settlement. Any disputes not resolved by the Settlement

Administrator conceming the administration of the Settlement will be resolved by the Court, under

the laws ofthe State of Califomia. Prior to any such involvement ofthe Court. counsel for the Parties

will confer in good faith to resolve the disputes without the necessity of involving the Court. Upon

completion of administration of the Settlement, the Settlement Administrator shall provide written

certification of such completion to counsel for the Parties, and which shall be filed with the Court as

necessary.

e. Settlement Awards Do Not Triqser Additional Benefits. All monies received

by Settlement Class Members shall be deemed to be income to such Settlement Class Members solely

in the year in which such awards actually are received by the Settlement Class Members. It is expressly

understood and agreed that the receipt of such Individual Settlement Payments will not entitle any

Settlement Class Member to additional compensation or benefits under any company compensation

or benefiI plan or agreement in place during the period covered by the Settlement, nor will it entitle

any Settlement Class Member to any increased pension and/or retirement, or other deferred

compensation benefits. It is the intent of this Settlement that any Individual Settlement Payments

provided for in this Agreement are the sole payments to be made by Defendant to the Settlement Class

Members in connection with this Settlement. and that the Settlement Class Members are not entitled

to any new or additional compensation or benefits as a result of having received the Individual

Settlement Payments (notwithstanding any contrary language or agreement in any benefit or

CLASS ACTION AND PAGA SETTLEMENT AGREEMENT AND RELEASE
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compensation plan document that might have been in effect during the period covered by this

Settlement).

1'. Class Representative Service Award. Defendant agrees not to oppose or object

to a Class Representative Service Award to Plaintiff of up to Nine Thousand Dollars ($9.000.00),

subject to Court approval. The Settlement Administrator shall issue an IRS Form 1099 - MISC to

PlaintifTin connection with the Class Representative Service Award payment. Plaintiffshall be solely

and legally responsible to pay any and all applicable taxes on his Class Representative Service Award

and shall hold harmless Defendant and Class Counsel flrom any claim or liability for taxes, penalties,

or interest arising as a result of the Class Representative Service Award payment. The Class

Representative Service Award shall be in addition to Plaintit'f.s Individual Settlement Payment. This

Settlement is not contingent upon the Court awarding Plaintiff a Class Representative Service Award

in any amount, and any amount requested by PlaintifTtbrthe Class Representative Service Award that

is not granted by the Court shall return to the Net Settlement Amount and be distributed to Settlement

Class Members as provided in this Amended Agreement.

g Class Counsel Award. Defendant agrees not to oppose or object to any

application or motion by Class Counsel for attomeys'fees not to exceed one-third from the Gross

Settlement Amount, or Forty-One Thousand Dollars and Zero Cents ($41,000). Defendant fu(her

agrees not to oppose any application or motion by Class Counsel for the reimbursement ofany costs

or expenses associated with Class Counsel's prosecution of this matter from the Gross Settlement

Amount not to exceed $15,000. Class Counsel shall be solely and legally responsible to pay all

applicable taxes on the payment made pursuant to this paragraph. The Settlement Administrator shall

issue an IRS Form 1099 - MISC to Class Counsel for the payments made pursuant to this paragraph.

This Settlement is not contingent upon the Court awarding Class Counsel any particular amount in

attomeys' fees and costs. Any amount requested by Class Counsel for the Class Counsel Award and

costs that are not granted by the Court shall retum to the Net Settlement Amount and be distributed

to Settlement Class Members as provided in this Agreement.

h. Settlement Administration Costs. The Settlement Administrator shall be paid

for the costs of administration of the Settlement from the Gross Settlement Amount. The costs o

_18-
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notice and administration for the disbursement ofthe Gross Settlement Amount shall not exceed Ten

Thousand Dollars ($10.000.00). Prior to the filing ofa motion for final approval of this Settlement,

the Settlement Administrator shall provide the Parties with a statement detailing the costs o

administration. Any amount requested by the Settlement Administrator for administration costs that

is not granted by the Coun shall retum to the Net Settlement Amount and be distributed to Settlement

Class members as provided in this Settlement Agreement. Defendant will pay any fees incurred by

the Settlement Administrator ilthe settlement is not approved.

PAGA Pavment. Ten Thousand dollars ($10,000) from the Gross Settlement

Amount will be allocated to penalties under the Private Attomeys General Act of 2004. Seventy-five

percent (75%) of that amount, or $7,500, will be paid to the LWDA and twenty-five (25oh) of that

amount, or $2,500, will be paid to the PAGA Members based upon Compensable PAGA Work Weeks

as determined by the PAGA Payment Ratio as set forth in Paragraph 25. This PAGA Payment is

made pursuant to California Labor Code $ 2699(i).

56. Tax Liability: Class Counsel and Defendant make no representation as to the tax

treatment or legal effect of payments called for hereunder, and Plaintiffs and the Settlement Class

Members are not relying on any statement or representation by Class Counsel or Defendant in this

regard. Plaintiff and Participating Class Members understand and agree that they will be solely

responsible for the payment ofany taxes and penalties assessed on their respective payments described

herein. The amount of federal income tax withholding will be based upon a flat withholding rate for

supplemental wage payments in accordance with Treas. Reg. $ 3l .3402(9)- l(a)(2) as amended or

supplemented. Income tax withholding will also be made pursuant to applicable state and/or local

withholding codes or regulations. Forms W-2 and/or Forms 1099 will be distributed at times and in

the manner required by the Intemal Revenue Code ol 1986 (the "Code") and consistent with this

Settlement Agreement. Ifthe Code, the regulations promulgated thereunder, or other applicable tax

law, is changed after the date ofthis Settlement Agreement, the processes set forth in this Section may

be modified in a manner to bring Defendants into compliance with any such changes.

57. Distribution of Settlement Payments. Individual Settlement Payments to Settlement

Class Members, the Class Representative Service Award, the Class Counsel Award, Settlement

_19_
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Administration Costs, Defendant's share of employer payroll taxes and PAGA Payment, shall all be

distributed by the Settlement Administrator within ten ( I 0) calendar days of receipt of the full Gross

Settlement Amount from Defendant. Prior to distribution of lndividual Settlement Payments to the

Settlement Class Members and PACA Members, the Settlement Administrator shall update the Class

and PACA Members addresses using the National Change ofAddress Database.

Ad58. ditional Class Members lt is currently estimated that there are 92 Class Members

who worked 2,363 Pay Periods in the Class Period based upon the information provided by Defendant.

Defendant shall provide Plaintiff, within ten ( I 0) days of notice that Plaintiff intends to file a Motion

for Preliminary Approval. the current number of Pay Periods at the time that Plaintiffwill file a Motion

for Preliminary Approval. If five percent (5%) percent more than 2,363 Pay Periods are identified by

Defendant's counsel for the Class Period, the Cross Settlement Amount will be increased on a pro

rata basis according to the number of additional compensable workweeks/pay periods worked by all

Class Members in excess of five (5%) percent, i.e. 2,481. with respect to the total number of Pay

Periods worked by the entire Class.

59 Fi nal Settlement Annroval Hearins and Entrv of Final Judement Upon expiration o

the Response Deadline, a final approval hearing shall be conducted to determine. inter alia, final

approval ofthe Settlement and amounts properly payable for: (a) Individual Settlement Payments: (b)

the Class Counsel Awards; (c) the Class Representative Service Award; (d) PAGA Payment; and (e)

the Settlement Administration Costs.

60. Nullification of Settlement Agreement In the event: (a) the Court does not enter the

Order for preliminary approval ofthe Settlement; (b) the Court does not finally approve the

Settlement; (c) the Court does not enter a Final Approval Order and Judgment as provided herein;

(d) the Settlement does not become final for any other reason; or (e) the Court fails or refuses to

approve any material condition of this Settlement Agreement which effects a fundamental change of

the Settlement Agreement, this entire Settlement Agreement shall be null and void and

unenforceable as to all Parties herein at the option ofany Party but remains protected by Califomia

Evidence Code Section I I 52, and any order or judgment entered by the Court in furtherance of this

Settlement shall be treated as void from the beginning. In such cases, the Parties and any funds to be

-20-
CLASS ACTION AND PAGA SETTLEMENT AGREEMENT AND RELEASE



I

2

3

4

5

6

7

8

9

l0

lt
t2

l3

t4

l5

l6

t7

t8

t9

20

2t

22

23

25

26

27

28

awarded under this Settlement shall be retumed to their respective statuses as of the date and time

immediately prior to the execution of this Agreement, and the Parties shall proceed in all respects as

if this Agreement had not been executed. except that any fees already incurred by the Settlement

Administrator shall be paid by Defendant. Further, if the Settlement Agreement is voided or fails

for any reason, Plaintiffand Def'endant will have no further obligations under the Settlement

Agreement, including any obligation by Defendant to pay the Settlement Amount, or any amounts

that otherwise would have been owed under this Settlement Agreement. ln the event an appeal is

filed from the Court's Final Approval Order and Judgment, or any other appellate review is sought,

administration ofthe Settlement shall be stayed pending final resolution ofthe appeal or other

appellate review, and any fees incurred by the Settlement Administrator prior to it being notified of

the filing ofan appeal from the Couft's Final Approval Order and Judgment, or any other appellate

review, shall be paid to the Settlement Administrator by the party or person that filed the appeal,

within thirty (30) calendar days of said notification.

61. No Admission by Defendant. Defendant denies any and all claims alleged in this

Action and denies all wrongdoing whatsoever. This Settlement Agreement is not a concession or

admission and shall not be used against Defendant as an admission or indication with respect to any

claim ofany fault" concession, or omission by Defendant. Nonetheless, Defendant desires to settle

and compromise the matters at issue in the Action to avoid further substantial expense and the

inconvenience and distraction of protracted and burdensome litigation. Defendant also has taken into

account the uncertainty and risks inherent in litigation, and without conceding any infirmity in the

defenses that it has asserted or could assert against Plaintiffand/or any Settlement Class Member, has

determined that it is desirable and beneficial that the claims of Plaintiffand the Settlement Class be

settled in the manner and upon the terms and conditions set for-th in this Settlement Agreement.

62. Mutual Non-Disparasement. The Parties mutually agree that they shall not publicly

assert, declare, avow, lay claim to, or in any other manner represent that any of them engaged in

actions or conduct with the purpose of attempting to harass. embarrass, ridicule, demean, demote,

defame, or otherwise denigrate each other, and any of them. their good name(s), personal and/or

professional reputations, and/or community standing. ln the event ofan employment inquiry regarding

-21'
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the Plaintiff, Defendant shall only provide dates of employment and last position held. The Parties

and their counsel agree not to issue any press releases, initiate contact with press, or respond to press

inquiry regarding the Settlement.

63. No Publicity. PlaintifT and Plaintiff s Counsel agree not to disclose or publicize

the settlement, including the Memorandum of Understanding, the fact ofthe Settlement, its

terms or contents, and the negotiations underlying the Settlement, in any manner or form,

directly or indirectly, to any person or entity, except potential class members and as shall be

contractually required to effectuate the terms ofthe Settlement as set forth herein. For the

avoidance ofdoubt, this section means Plaintiffand Class Counsel will not to issue press

releases, communicate with, or respond to any media or publication entities, publish information

in manner or form, whether printed or electronic, on any medium or otherwise communicate,

whether by print, video. recording or any other medium, with any person or entity concerning

the Settlement, including the fact of the Settlement, its terms or contents and the negotiations

underlying the Settlement, except as shall be contractually required to effectuate the terms of the

Settlement as set lorth herein. However, for the limited purpose of allowing Class Counsel to

prove adequacy as class counsel in other actions, Class Counsel may disclose the name ofthe

Parties in this action and the venue/case number of this action (but not any other settlement

details) for such purposes.

64. Exhibits and Headings. The terms of this Settlement Agreement include the terms set

forth in any attached Exhibits, which are incorporated by this reference as though fully set forth herein.

Any Exhibits to this Agreement are an integral part ofthe Settlement. The descriptive headings ofany

paragraphs or sections of this Agreement are inserted for convenience of reference only and do not

constitute a part ofthis Agreement.

65. Interim Stay of Proceedinqs. The Parties agree to stay all proceedings in the Action,

except such proceedings necessary to implement and complete the Settlement. holding the Action in

abeyance pending the final approval hearing to be conducted by the Court.

CLASS ACTION AND PAGA SETTLEMENT AGREEMENT AND RELEASE
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66. Dispute Resolution. Except as otherwise set forth herein, all disputes concerning the

interpretation, calculation or payment of Settlement claims, or other disputes regarding compliance

with this Agreement shall be resolved as follows:

a. If Plaintiff or Class Counsel, on behalf of Plaintiff or any Settlement Class

Member, or Defendant's Counsel, on behalf of Defendant, at any time believe that the other Party has

breached or acted contrary to the Agreement, that Party shall notifu the other Party in writing ofthe

alleged violation.

b. Upon receiving notice ofthe alleged violation or dispute, the responding Party

shall have ten (10) calendar days to correct the alleged violation and/or respond to the initiating Party

with the reasons why the Party disputes all or part ofthe allegation.

c. If the response does not address the alleged violation to the initiating Party's

satisfaction, the Parties shall negotiate in good faith for up to ten (10) calendar days to resolve their

differences.

d. If Class Counsel and Defendant's Counsel are unable to resolve their

differences after twenty (20) calendar days, either Party shall first contact the mediator (Hon. Keith

Davis, Judge Ret.) to try to resolve the dispute. If that proves unsuccessful, the party may file an

appropriate motion for enforcement with the Court. The briefing of such motion should be in letter

brief form and shall not exceed five (5) single-spaced pages (excluding exhibits).

e. Reasonable attorneys' fees and costs forwork done in resolving a dispute under

this Section may be recovered by any Party that prevails under the standards set forth within the

meaning of applicable law.

67. Notice. Unless otherwise specifically provided herein, all notices, demands or other

communications given hereunder shall be in writing and shall be deemed to have been duly given as

ofthe third business day after (i) emailing and (ii) mailing by United States registered or certified

mail, retum receipt requested, addressed:

To the Settlement Class:

LAW OFFICE OF SCOTT ERNEST WHEELER
Scott Emest Wheeler
Justin A. Wheeler

-23-
CLASS ACTION AND PACA SETTLEMENT AGREEMENT AND RELEASE



I

2

3

4

5

6

7

8

9

l0

II

t2

l3

l4

l5

l6

t7

l8

t9

20

21

))

23

24

25

26

27

28

250 West Firsr Streel. Suite 216
Claremont, Califomia 9l 7l I

Telephone: (909) 621 -4988
Facsimile: (909) 621 -4622
Emai I : sew@scottwheelerlawoflice.com

jau /Escottu heelerlau office.com

To Defendant

YOI]NGER & ASSOCIATES
Timothy M. Younger
Kelvin Liban
10681 Foothill Boulevard Suite 280
Rancho Cucamonga, Califomia 9l 730
Telephone: (909) 980-0630
Facsimile: (909) 948-8674
Email : gen@youngerassociates.net

kl@youngerassociates.net

68. Amendm rM ifi atron . This Agreement may be amended or modified only byI'I

a written instrument signed by counsel for all Parties and approved by the Court

69. Entire Aqreement. This Settlement Agreement and any attached Exhibits constitute

the entire Agreement among these Parties, and no oral or written representations, warranties, or

inducements have been made to any Party concerning this Agreement or its Exhibits other than the

representations, warranties, and covenants contained and memorialized in the Agreement and its

Exhibits

70. Authorization to Enter Into Settlement Agreement. Counsel forall Parties warrant and

represent they are expressly authorized by the Parties whom they represent to negotiate this

Agreement and to take all appropriate actions required or permitted to be taken by such Parties

pursuant to this Agreement to effectuate its terms, and to execute any other documents required to

effectuate the terms of this Agreement. The Parties and their counsel will cooperate with each other

and use their best efforts to affect the implementation ofthe Settlement. In the event the Parties are

unable to reach agreement on the form or content of any document needed to implement the

Settlement. or on any supplemental provisions that may become necessary to effectuate the terms

this Settlement, the Parties may seek the assistance of the Coun or the mediator to resolve such

disagreement. The persons signing this Agreement on behalf of Defendant represent and warrant that

-21-
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they are authorized to sign this Agreement on behalf of Defendant. Plaintiff represents and warrants

that he is authorized to sign this Agreement and that he has not assigned any claim, or part ofa claim,

covered by this Settlement to a third-party.

7l - Bindine on Successors and Assigns. This Agreement shall be binding upon, and inure

to the benefit of. the successors or assigns ofthe Parties hereto, as previously defined.

72. No Prior Assignments. The Parties hereto represent, covenant, and warrant that they

have not, directly or indirectly, assigned, transferred, encumbered, or purported to assign, transfer, or

encumber to any person or entity any portion ofany liability, claim, demand, action, cause ofaction

or rights released and discharged by this Settlement Agreement

73. lnadmissibilin of Agreement. Whether or not the Court issues the Final Approval

Order and Judgment, nothing contained herein, nor the consummation of this Settlement Agreement,

is to be construed or deemed an admission of liabitity, culpability, negligence, or wrongdoing on the

pan ofDefendant or any ofthe other Released Parties. Each ofthe Parties hereto has entered into this

Settlement Agreement with the intention of avoiding further disputes and litigation with the attendant

inconvenience and expenses. This Settlement Agreement is a settlement document. and it, along with

all related documents such as the notices, and motions for preliminary and final approval, shall,

pursuant to California Evidence Code section ll52 and/or Federal Rule of Evidence 408, be

inadmissible as evidence in any proceeding, except an action or proceeding to approve the Settlement,

and/or interpret or enforce this Settlement Agreement. The stipulation for class certification as part

of this Settlement Agreement is for settlement purposes only and if for any reason the Settlement is

not approved, the stipulation will be ofno force or effect.

74. Califomia Law Govems. AII terms of this Settlement Agreement and the Exhibits

hereto shall be governed by and interpreted according to the laws ofthe State of Califomia.

75. Counterparts. This Settlement Agreement may be executed rn one or more

counterparts. All executed counterparts and each of them shall be deemed to be one and the same

')<

instrument.

CLASS ACTION AND PACA SETTLEMENT AGREEMENT AND RELEASE



76. This Settlement is Fair Adeq uate and Reasonable. l'he Parties believe this Settlement

is a fair, adequate, and reasonable settlement of this Action and have arrived at this Settlement after

extensive arms-lengh negotiations. taking into account all relevant factors, present and potential.

risdi n ofthe Court. Pursuant to Califomia Code of Civil Procedure section 664.6-

the Court shall retain j urisdiction with respect to the interpretation, implementation, and enforcement

of the terms of this Settlement Agreement and all orders and judgments entered in connection

therewith, and the Parties and their counsel hereto submit to thejurisdiction ofthe Court for purposes

of interpreting, implementing, and enforcing the settlement embodied in this Agreement and all orders

andjudgments entered in connection therewith. All terms ofthis Settlement Agreement are subject to

approval by the Court.

78. Construction. The Parties hereto agree that the terms and conditions ofthis Settlement

Agreement are the result of lengthy, intensive arms'-length negotiations among the Parties and that

this Settlement Agreement shall not be construed in favor of or against any Party based on the extent

to which any Party ortheircounsel participated in thedraftingof this Settlement Agreement. Plainti

and Defendant expressly waive the common-law and statutory rule of construction that ambiguities

should be construed against the drafter ofan agreement and further agree, covenant, and represent that

the language in all parts of this Settlement Agreement shall be in all cases construed as a whole,

according to its fair meaning.

79. Caotions and Intemretations. Paragraph titles or captions contained herein are inserted

as a matter ofconvenience and for reference, and in no way define, limit, extend, or describe the scope

of this Settlement Agreement or any provision hereof. Each term of this Settlement Agreement is

contractual and not merely a recital.

80. Bindins On Assigns. This Settlement Agreement shall be binding upon and inure to

the benefit of the Parties hereto and their respective heirs, trustees, executors, administrators,

successors and assigns.

8 I . Sienatures of All Class Members Unnecessa ry to be Binding. It is agreed that,

because the members of the Settlement Class are numerous, it is impossible or impractical to have

each Settlement Class Member execute this Settlement Agreement. The Notice will advise all

_26_
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Settlement Class Members ofthe binding nature ofthe release provided herein and such Release

shall have the same force and effect as if this Settlement Agreement were executed by each

Settlement Class Member.

82. Voluntarv Agreement. The Panies acknowled ge that they have entered into thls

Settlement Agreement voluntarily. on the basis oftheir own judgment and without coercion. duress,

or undue influence ofany Party, and not in reliance on any promises. representations. or slatements

made by the other Parties other than those contained in this Settlement Agreement. Each ofthe

Parties hereto expressly waives any right they might ever have to claim that this Settlement

Agreement was in any way induced by fraud.

83. OpportuniW to Consult w'ith Counsel. Prior to execution of this Settlement

Agreement, each Party has read this entire Settlement Agreement and has been given the

opportunity to consult with independent counsel oftheir choosing and to have such independent

counsel advise as to the meaning of this Settlement Agreement and its legal effect.

84. Counterparts. This Settlement Agreement may be executed in counterparts, and when

each Party has signed and delivered at least one such counterpart, each counterpart shall be deemed

an original, and, when taken together with other signed counterparts, shall constitute one fully-signed

Settlement Agreement, which shall be binding upon and effective as to all Parties. Electronic

signatures shall have the same force and effect as an original.

85. Invalidity of Any Provision. Beforc declarin g any provision of this Settlement

Agreement invalid, the Court shall first attempt to construe the provisions valid to the fullest extent

possible consistent with applicable precedents so as to define all provisions of this Agreement valid

and en

Dated:

lorceable

By:

By:

Oscar Osorio

l'itle:

SBX Services Inc., d/b/a Express Quality Car
Wash

-27-
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Settlement Class Members ofthe binding nature ofthe release provided herein and such Release

shall have the same force and effect as if this Settlement Agreement were executed by each

Settlement Class Member.

82. Voluntary Agreement. The Parties acknowled ge that they have entered into thrs

Settlement Agreement voluntarily, on the basis of their ownjudgment and without coercion, duress,

or undue influence ofany Party, and not in reliance on any promises. representations, or statements

made by the other Parties other than those contained in this Settlement Agreement. Each ofthe

Parties hereto expressly waives any right they might ever have to claim that this Settlement

Agreement was in any way induced by fraud.

83. Opportunitv to Consult with Counsel. Prior to execution ofthis Settlement

Agreement. each Party has read this entire Settlement Agreement and has been given the

opportunity to consult with independent counsel oftheir choosing and to have such independent

counsel advise as to the meaning of this Settlement Agreement and its legal effect.

84. Countemarts. This Settlement Agreement may be executed in counterparts, and when

each Party has signed and delivered at least one such counterpart, each counterpart shall be deemed

an original, and, when taken together with other signed counterparts, shall constitute one fully-signed

Settlement Agreement, which shall be binding upon and effective as to all Parties. Electronic

signatures shall have the same force and effect as an original.

85. I An Provi ron . Before declaring any provision of this Settlement

By:
Oscar Osorio

B): \NDIN tS[ IN

Agreement invalid, the Court shall first attempt to construe the provisions valid to the fullest extent

possible consistent with applicable precedents so as to define all provisions of this Agreement valid

and enforceable.

Dated:

8/2t/2024

Title:
owne r

SBX Services lnc., d/b/a Express Quality Car
Wash

-27 -
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APPROVED AS TO FORM:

DATED: A 2024

DATED: Ausust .2024

LAW OFFICE OF SCO T WHEELER

tt Emest Wheeler
Justin A. Wheeler

Attorneys.[or Plaintiff and the Putative Closs

YOUNCER & ASSOCIATES

Timothy M. Youngcr
Kelvin l.iban

Attorneys.for Defendant. SBX Services Inc., d/b/o
Express Quality Cor Wash

,sr4,

By:

-28-
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APPROVED AS TO FORM:

DA'l ED: August .2024

DATED: August 23 ,2024

LAW OFFICE OF SCOTT ERNEST WHF]ELER

B):
Scott Emest Wheeler
Justin A. Wheeler

Attorneys.for Plaintiffand the Putative Class

YOUNGER & ASSOCIATES

By: G;U'[ Qo*+,
rffiTffiT8ffig*
Kelvin Liban

Attorneys for Defendant, SBX Services Inc., d/b/a
Express Quality Cor Wash

-28-
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EXHIBIT 1



NOTICE OF CILASS ACTIO\ AND PAGA SETTLEME|r-T

oscAR osoRlo Y. sBX SER)ICES rNC., D/B/A EXPRESS QUALTTY CAR WASH

SUPERIOR COURT OF THE STATE OF CALIFORNIA FOR THE COT]NTY OF SAN BERNARDINO
cAsE NO. CrVSB24l74t8

PLEASE RE.{D THIS NOTICE

A class and representative action under the Private Attorneys General Act, Califomia Labor Code sections 2699-2699.5. ('PAGA")
against Defendant SBX Services lnc., d/b/a Express Quality Car Wash ("Defendant") has been preliminarily approved for settlement.
In the lawsuit, Plaintiff, Oscar Osorio ("Plaintiff') alleged that Defendant failed to properly compensate Class Members for all hours
worked, failed to provide Class Members with compliant meal, rest. and/or recovery periods or compensation in lieu thereof, failed to
pay overtime wages, failed to pay minimum wages, failed to timely pay all wages, failed to pay all wages due to quitting and discharged
employees at the time of sepamtion, failed to maintain accurate payroll records, failed to provide accurate wage statements, failed to
reimburse for necessary business expenses, and penalties predicated on the Labor Code violations pu$uant to Labor Code sections
2699-2699.5 (*PAGA"). Defendant denies Plaintifls allegations and contends that it complied with applicable law.

Class Member(s) are defined as: All non-exempt employees who were employed by Defendant inthe State of Califomia, atany time
from October 2. 2019, through May 30. 2024. ("Class Period" and collectively, the Class Members are referred to as the "Class").

The PACA period is July 29, 2022, through May 30.2024

You have been identified by Defendant's records as a Class Member in the above-entitled action, and as such, you are subject to the
terms ofthe Class Action and PAGA Settlement Agreement And Release ("Settlement"), preliminarily approved by the Court. Please
read this notice carefully. It may affecr your legal rights. Defendant will not retaliate against you for any actions you take with respect
to lhe settlement.

YOt]R LECAL RICHTS AND OPTIONS WITH RESPECT TO THE SETTLENTENT

Participate in the Settlement
Ifyou want to remain in the Class. be bound by the Settlement and receive your
lndividual Settlement Payment, and if eligible, PACA Payment, then you
need no1 do anything.

Exclude l'ourself From the Settlement

lfyou do not \aant to be bound by the Settlement, you must follow the instructions
in Section 6 to exclude yourself. Ifyou exclude yourself, you will not receive
your lndividual Settlement Payment, and you will not release the Settled
Claims against Released Parties defined iD Section 4 below. Ifthis Settlement
is approved by the Coun, and you are a PAGA Member. you will receive your
PAGA payment and the Senled PAGA Claims will be released even if you
exclude yourself from the Settlement.

Object to the Settlement
Ifyou want to object to the Seftlement, you must follow the instructions in Section

7. tfyou object, you willstill be bound by the terms ofthe Settlement, ifapproved
by the Court.

I. WHY DID I GET THIS NOTICE?

You have received this Notice because Defendant's records reflect that you are a Class Member as defined above. This Notice provides

you with information about ( I ) the terms ofthe Settlement. including the claims that are being released, (2) the total monelary amount

ofthe Seftlement, (3) your estimaled lndividual Settlement Payment provided you remain a Settlement Class Member, and (4) where to

find additional information regarding the case and the Settlement.

NO ACTION NEEDS TO BE TAKEN TO RECEIVE MONEY T]NDER THE SETTLEMENTI IfYOU dO NOthiNg, thCN YOU WiII bE

automatically included in the Settlement and do not need to take any further action to reaeive a payment.

Page I of5
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2. WHAT IS THTS CASE ,{BOTIT?

A Class Action Complaint for Damages was filed by Osorio on May 20, 2024, in the Superior Court of Califomi4 County of San

Bemardino, commencing the lawsuit entitled Oscar Osorio v SBX Sen-ices lnc., d b a F,xpress Quality Car llbsh, Superior Coun of
the State of Califomia for the County ofSan Bemardino, Case No. CIVSB24l7,ll8. PlaintiffOsorio alleged on behalf of himself and
the Class the following claims against Defendant: ( I ) failure to provide meal periods; (2) failure to provide rest periods; (3) failure to
provide recovery periods; (4) failure to pay overtime wagesi (5) failure to pay minimum wages; (6) failure to pay timely wages; (7)
failure to pay all wages due to discharged and quining employees; (8) failure to maintain records; (9) failure to fumish accurate.
itemized wage statements; ( l0) unfair business competitioni ( I I ) failure to reimburse for necessary business expenses; and ( l2) and
violation ofPACA. predicated on the violations ofthe Califomia Labor Code and applicable IWC Wage Order.

The resolution of the PACA claim ("PAGA Settlement") includes any Class Membcrs who are employed or have been employed by
Defendant in the State of Califomia during the time period from July 29, 2022, through May 30. 2024 ("PAGA Members").

Defendant denies any liability or wrongdoing ofany kind. Defendant contends, among other things, that they complied at all times with
the Califomia Labor Code and the Business and Professions Code, and that employees were correctly and timely paid all wages, and
that meal periods and resl breaks are provided as required by applicable law.

The Court has not ruled on the merits of Plaintills claims. By preliminarily approving the Settlement and issuing this Notice, the Court
is not suggesting which side would win or lose this case on lhe merits. Rather, the Court has determined only that there is suflicient
evidence to determine on a preliminary basis that the proposed Settlement is fair, adequate, and reasonable and any final determination
ofthose issues will be made at the final approval hearing.

3. THE SETTLEMENT TERMS AND CALCULATION OF INDIVIDUAL SETTLEMENT PAYMENTS AND PAGA
PAYMENTS.

Without admitting any wrongdoing, and to avoid the business disruptions caused by litigating these claims, Defendant has agreed to pay
a Cross Settlement Amount ofOne Hundred and Twenty Thousand Two and Five Hundred Dollars ($122.500.00) to settle the Action
ifapproved by the Court.

The following amounts will be paid from the Maximum Settlement Amount

Service Payment to Plaintiff for his service as Class Representatives in the amount of up to Nine Thousand Dollars and Zero
Cents ($9,000.00);

Attomeys' Fees not to exceed Forty-One Dollars and Zero Cenls ($41,000.00) (i.e., l/3 ofthe Gross Settlement Amount) to
Class Counsel and up to Fifteen Dollars and Zero Cents ($15.000.00) for reimbursement of litigation costs and expenses
("Attomeys' Costs");
The amount of Ten Thousand Dollars and Zero Cents ($10,000.00) allocated to the payment of civil penallies under PAGA
(the "PAGA Allocation");
The costs associated with administration ofthe Settlement. estimaled not to exceed Thousand DollaE and Zero
Cents ($_,000.00) ("Settlement Administration Costs").

lndividual S€ttlement Payment: The amount remaining from the Gross Settlement Amount after the above deductions is called the

"Net Settlement Amount". The Net Settlement Anrount will be allocated to all Class Members who do not request to be excluded from

the Settlement ("settlement Class Members")ol a pro ratqbasis, based on their number ofCompensable Work Weeks. Each payment

is called an "lndividual Senlement Payment" and will be calculated as follows:

l. The Scttlement Administrator will determine the number of work weeks worked by Class Members in California as a non-

exempt employee during the Class Period ("Compensable Work Weeks"):

2. The Settlement Administrator will determine the value ofa single Compensable Work Week by dividing the Net Seftlement

Amount by the total number ofCompensable Work Weeks for each Settlement Class Member resulting in a payment ratio; and

3. Each Settlement CIass Member shall receive a gross Individual Settlement Payment equal to his or her Compensable Work

Week payment ratio multiplied by the Net Settlement Amount.

Based on your Compenssble Work Weeks, your individusl s€tttemerlt payment as a S€ttlement Clsss Member is cstimstcd to be

$

pAGA pryment: A total of Ten Thousand Dollars and Zero Cents ($ 10,000.00) ofthe Gross Seftlement Amount has been allocated to
pAGA Settlement. Of rhis amounr, 75yo or Seven Thousand. Five Hundred Dollars (i.e.. $7.500.00) will bepaidro Califomia's Labor

Page 2 of5
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& Workforce Development Agency, and 25% or Two Thousand, Five Hundred Dollan (i.e., $2,500.00) (the'Net PAGA Distribution
Amount") will be paid on a pro-rata basis to PAGA Members.

The Settlement Administrator will determine the number of weeks worked by PAGA Members as non-exempt employees in Califomia
during the period fiom July 29,2022 thtough May 30,2024 ("Compensable PAGA Work Weeks");

l. The Settlement Administrator will determine the value of a single Compensable PAGA Work Week by dividing the Net PAGA
Distribution Fund by the total number Compensable PAGA Work Weeks by all PAGA Members.

2. Each PAGA Member shall receive a PAGA Payment equal to his or her Compensable PACA Work Weeks multiplied by the
value of a single Compensable PACA Work Week.

Based on these PACA Compensable Work Weeks. your PAGA Payment is estimated to be $

lfyou dispute the above information, you may submit a written dispute to the number ofCompensable Work Weeks and/or
Compensable PAGA Work Weeks allocated to you ("Dispute") to the Settlement Administrator. Your Dispute must: (l)containyour
name, address, and telephone number and the case name and number of lhis action, Oscar Osorio t. SB.Y Semices Inc., d b. a Express

Quali0, Cqr ll'asi, Superior Coun ofthe State of Califomia for the County of San Bemardino, Case No. ClVSB24l74l8; (2) be
signed by youl (3) be postmarked. emailed or fax stamped on or before (INSERT DATE) and retumed to the Settlement Administrator
at the address, email or fax number listed below; (4) clearly state the number ofCompensable Work Weeks and,/or Compensable
PAGA Work Weeks you believe are correct: and (5 ) attach any documentary evidence you have to prove the number of contented
Compensable Work Weeks and/or Compensable PACA Work Weeks.

Phoenix Settlement Adminisrators
Re. Oscar Osorio v SB,Y Semices Inc.. d b.a Ftpress QualiD,Car Wash

INSERT ADDRESS
Phone: (800)

Facsimile: (714)
Email: INSERT EMAIL ADDRESS

Twenty-Five percent (25olo) of each lndividual Senlement Payment will be allocated to wages and subject to all applicable employee
state and federal tax withholdings; Sixty-Five percent (65%) of each lndividual Settlement Payment will be considered penalties and
any other non-wage related amount; and Ten percent (107o) of each Individual Settlement Payment will be considered interest. The
amount allocated as wages will be reported on an IRS form W-2. and the remaining amount allocated as penalties, liquidated damages.
interest and other non-wage payments will be reported on an IRS form 1099. One hundred percent (100%) ofeach PAGA Payment will
be allocated as penalties and be reported on an IRS form 1099.

In addition to the Gross Settlement Amount, Defendant will pay all employer-payroll ta\es and contributions in connection with the
portion ofthe Settlement allocated towards wages at the time the Gross Settlement Amount is funded.

Class Members are responsible for paying taxes on any amounts received. This Notice is not tax advice and you should consult your
tax advisor. Checkswill bevalid and negotiable for one-hundred and eighty (180)days; after that checks will become void and astop
payment will be placed on the uncashed checks. Settlement checks that are not cashcd within one-hundred and eighry (180) days of
mailing, or are retumed to the Settlement Administrator, will be cancelled and the Setllement Administrator shall send the funds
associated with uncashed checks to the State of Califomia Controller's Office, Unclaimed Property Division. in the name ofthe affected
Class Member. Class Members will be bound by lhe Settlement even if they do not cash their settlemeot checks.

4. WHAT AM I RELEASINC AS A CLASS }IEMBER UNDER THE SETTLEMENT?

lfyolr do nothing, you will receive your lndividual Settlement Payment.

If and when the Court grants final approval of the Settlement. as of the Effective Date, all Class Members who do not opt out of the

Settlement ("Settlement Class Members") hereby do and shall fully and finally release and discharge Released Parties, fiom October 2,

2019, through May 30.2024. from any and all claims. debts. liabiliries. demands. obligations, guarantees, costs. expenses. attomeys'

fees, damages, or causes of action contingent or accrued for, that are pleaded. or that could have been pleaded, based on the facts and

claims alleged in the Operative Complaint, including any claims for: (a) failure to provide required meal periods and pay premium

payments, Califomia Labor Code $$ 226.7.510 and 512; (b) failure to provide required rest periods and pay premium payments,

Califomia Labor Code $$ 226.7 and 512; (c) failure to provide required recovery periods and pay premium payments, Califomia Labor

Code $ 226.7, Califomia Code of Regulations, Title 8. g 3395: ( d ) failure to pay ovenime wages, Califomia Labor Code S S 5 10, I | 94

and ligEl (e) failure to pay minimum wages, Califomia Labor Code $$ | 194 and I I97; (0 failure to timely pay wages $$ 204 and 210;

(g) failure to timely pay all wages during employment and to discharged and quitting employees, Califomia Labor Code {Q 201-204,

210: (h) failure to maintain .equired records, Califomia Labor Code .s\ 226(a). 226.2. and I | 74: (i) failure to fumish accurate. itemized

Page 3 of5
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wage statements, Califomia Labor Code $$ 226 and 226.3: () failure to reimburse for necessary business expenses; and (k) unlawful
business practices under Califomia, Business and Professions Code S 17200, et seq.; predicated on any ofthe violations ofthe Califomia
Labor Code and the applicable IWC Wage Order as alleged in the Operative Complaint including but not limited to, claims for restitution
and other equitable relief, liquidated damages, or penalties: and any other benefit, wages, penalties. or other amounts claimed on account
ofthe allegations asserted or which could have been asserted in the Operative Complaint and Plaintifis LWDA Notice dated June 9,
2023. This release shall apply to any and all claims arising at any point during the Class Period. Upon entry of the Final Approval
Order and funding ofthe total Gross Settlement Amount, all Participating Class Members will forever completely release and discharge
the Released Panies from the Released Claims for the Release Period. Plaintiff and Defendant intend that the Settlement described in
this Senlement Agreement will release and preclude any further claim. whether by lawsuit, administrative claim or action, arbitration,
demand, or other action of any kind, by each and all of the Participating Class Members to obtain a recovery to any and all of the
Released Claims. This release excludes the release of claims not otherwise permitted by law. i.e. Worker's Compensation and
unemployment insurance benefi ts.

"Released Panies" collectively mean: (i) Defendant; ( ii) Defendant's respective past, present and future heirs, executors, administrators,
parents, subsidiaries and afliliates, successors and assigns; and (iii) the past, present and future shareholders, managers, officers, partners,
members, agents, employees, attomeys, insurers. predecessors. successors and assigns ofany ofthe foregoing.

5. WHAT AM I RELEASINC AS A PAGA MEMBER T]NDER THE SETTT,EMENT?

As of the Effective Date, all PAGA Members, hereby do and shall be deemed to have fully, finally. and forever released, settled,
compromised. relinquished, and discharged any and allofthe Released Parties ofand from any and all Settled PAGA Claims.

"Settled PAGA Claims" means penalties under PAGA only. and not for underlying wage and hour claims which the claims for penalties
are based upon, as alleged in the Operative Complaint and the PAGA Notice filed by Plaintiff. and as described in section 4. above.

PACA MEMBERS CANNOT OPT.OT]T OR EXCLT]DE THEMSELVES FROM THE PACA SETTLEMENT OR RELEASE
OF SETTLED PAGA CLAIMS AND WILL RECEIVE A PAGA PAYMENT EVEN IF THEY OPT-OTIT OT THE CLASS
SETTLEMENT.

6. WHAT IF I DON'T WANT TO PARTICIPATE IN THE CLASS SETTLEMENT?

You have the right to request exclusion fiom the Settlement as a Class Member and with regards to the settlement ofSettled Claims. but
you are not able to exclude yourselfas a PAGA Member. To exclude yourselfas a Settlement Class Member, you must submil a wrilten
Request for Exclusion to the Settlement Administrator ("Opt-Out Request") at the address. email or fax number listed in section 3 of
this Notice above.

A valid and complete Opt-Out Request must ( I ) contain the name. address, and telephone number of the Class Member requesting

exclusion and the case name and number ofthe Osorio Action (i.e., Oscar Osorio r,. Sll.\' Senices lnc., d b a f,xpress Quality Cu lt ash,

Superior Court ofthe State of California for the County ofSan Bemardino, Case No. ClVSB24l74l8); (2) be signed by the Class

Member; (3) be postmarked, emailed or fax stamped on or before IINSERT DATE] and retumed to the Settlement Administrator at the
specified address, email address or fax number listed in section 3 of this Notice above; and (4) contain a statement something
substantially similar to;

..T WISII TO BE EXCLUDED FROMTHE SETTI,EMENT OF'CLASS CLAIMS IN THE OSCAR OSORIO V. SBX

SERVICES INC., D/B/A EXPRESS QUALITY CAR WASH I,AWSUII" I (.INDERSTAND TTIAT IF I ASK TO BE

EXCLUDED FROM THE SETTLEMF-NT CLASS. I WII-L NOT RECEIVE AN INDIVIDUAI, SETTLEMENT PAYMENT
FROM THE SETTLEMF]NT OF THE I,AWSTJIT, I t]NDERSTAND THAT THE PAGA CLAIM WILL STILL BE RELEASED
AND SETTLED.'

It is your responsibility to ensure that the Settlement Administrator timely receives your request to be excluded from the Settlement

Unless you timely request to be excluded from the Senlement, you will be bound by thejudgment upon final approval ofthe Settlement

Cl|ss Members who request to be excluded from the Settlement will NOT receivc their Individual Settlement Payment 8nd

will not retease any of the Settled Claims. However, Class Members who are atso PAGA Members will receive their PAGA

Payment and releas€ the S€tlled PAGA Claims regardless of whether they submit en Opt-Out Request.
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7. WHAT IF I WAr"T TO OBJf,CT TO THIS SETTLEMENT?

Any Settlement Class Member may object to the Settlement or to any settlement term. [f the Court denies approval, no payments will
be sent out and the lawsuit will continue. lfthat is what you want to happen, you must object.

Ifyou wish to object, you must submit the written objection to the Settlement Administrator ("Objection") to the following address or
far number listed in section 3 ofthis Notice above. A valid and timely Objection must (l)contain the name, address, and telephone
number of the Settlement Class Member objecting and the case name and number of the Ororio Action (i.e., Oscar Osorio v. SB-Y

Sen^ices lnc., d b a Express Quality Car ,l'4ir, Superior Coun of the State of Califomia for the County of San Bemardino. Case No.
C|VSB24174l8; (2) be signed by the Settlement Class Member; (3) give the legal and factual basis for their objectiont and (4) be
postmarked, emailed or fax stamped on or before IINSERT DATE] and retumed to the Settlement Administratorat the specified address,
email address or fax number in section 3 of the Notice above. Any written objection will not be presumptively invalidated if the
objections do not comply with requirements ( l). (2) and (3) as long as the wrinen objection is timely received pursuant to requirement
(4t.

The submission ofan objection will nol exclude you from the Seftlement. lfthe Court grants Iinal approvalofthe Settlement, you will
still receive an Individual Settlement Payment and will be baned fiom pursuing the Settled Claims. Donotfileboth sn Objection rnd
Opt-Out Request. Ifyou file both an Objection and an Opt-Out Request, you will be excluded from the Settlemenl and the Objection
will not be considered.

t. WHEN AND WHERE WILL THE COURT DECIDE WHETHER TO APPROVE THE SETTLEMENT?

The Final Approval Hearing is scheduled to take place on UNSERT DATE AND TIME] in Department S-_ ofthe Superior Coun of
the State of Califomia, San Bemardino Superior Coun - Civil Justice Center, located at 247 West 3'd Street, San Bemardino, Califomia
92415. The final approval hearing may be continued without funher notice to Class Members. You are not required to attend rhe Final
Approval Hearing in order to receive payment under the Seftlement.

9. WHO ARE THE ATTORNEYS?

..lttornels for Plaintiffand the Class are Attorneys for Defendant sre:

LAW OFFICE OF SCOTT ERNEST
WHEELER
Scott Emest Wheeler
Justin A. Wheeler
250 west First Srreet- Suite 216

Claremont, Califomia 9l7l I

Telephone: (909) 621-4988
Facsim ile: (9091 621 -4622

YOUNGER & ASSOCIATES
Timothy M. Younger
Kelvin Liban
10681 Foothill Boulevard Suite 2E0

Rancho Cucamonga, Califomia 91730
Telephone: (909) 9E0-0630
Facsimile: (909) 948-8674

The Court has decided that the Attomeys for Plaintiff and the Class are qualified to represent the Settlement Class Members. Other than
the Attomeys' Fees and Attomeys' Costs approved by the Court, which will be paid out ofthe Gross Settlement Amount, you will not
be charged for their services.

IO. SHOULD I Gf,T MY OWN LAWYER?

You do not need to get your own lawyer. Ifyou want your own lawyer to speal for you or appear in Court, you have the right tohire
one, but you will have to pay for that la\ yer yourself.

I I. FTIRTHER INFORMATION.

This Notice summarizes the Action and the basic terms ofthe Senlement. For more complete informarion, the pleadings and other
records in this litigation may be examined during regular court hours at the Superior Court ofthe State of Califomia, San Bemardino

Superior Court - Civil Justice Center, located at 247 West 3d Street, San Bemardino, Califomia 92415 or at the Court's website at:

hnps://\.t\,vw.SB-coun.org. Documents regarding this Settlement may also be found on the Intemet at: hnps:// https://www.sb-

court.org/divisions/civil-general-information/court-case-information-and-document-sales.

PLEASE DO NOT TELEPHONE THE COURT OR THE COTIRT CLERK'S OFFICE TO INQT]IRE
ABOIIT THIS SETTLEME\T.
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LAW OFFICE OF SCOTT ERNEST WHEELER
Scott Ernest Wheeler (SBN I 87998)
Justin A. Wheeler (SBN 342226)
250 West First Street. Suite 2 I 6
Claremont. Califomia 9l 7l I

Telephone: (909) 621 -4988
Facsimile: (909) 621 -4622
Email: sew heelerlawoffice.com

scottwheelerlawoffi ce.com.l

Attorneyfor Plaintifls and the Putotive Class

SUPERIOR COT]RT OF THE STATE OF CALIFORNIA

COUNTY OF SAN B[RNARDINO

SAN BERNARDINO JUSTICE CENTER

OSCAR OSORIO, individually, and on
behalf of all others similarly situated.

CASE NO.: CIVSB24l74l8

Plaintiff.

SBX SERVICES INC., d/b/a Express

Quality Car Wash, a California
corporation; and DOES I through 50,
inclusive.

IPROPOSEDI ORDER GRANTTNG
PRELIMINARY APPROVAL OF CLASS
ACTION AND PAGA SETTLEMENT
AGREEMENT AND RELEASE

Defendants.
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IPROPOSED ORDER GRANTING PRELIMINARY APPROVAL

The Court now has before it, Plaintiff s unopposed Motion for Preliminary Approval of Class

Action Settlement ("Motion"). After reviewing the Motion, the Class Action and PAGA Settlement

Agreement and Release ("Settlement Agreement") and exhibits attached thereto, and good cause

appearing therefore, the Court hereby finds and orders as follows:

l. The Court finds on a preliminary basis that the settlement memorialized in the

Settlement Agreement appears to be fair and adequate, and falls within the range of reasonableness,

and therefore meets the requirement for preliminary approval.

2. The Court conditionally certifies for settlement purposes the following class (the

"Class" or "Settlement Class"):

All non-exempt employees who were employed by Defendant in the
State of Califomia, at any time from October 2, 2019, through May 30,2024.

Class Period means the time period from October 2, 2019, through May 30,2024.

3. The Court conditionally approves for settlement purposes the PAGA allocation ofthis

settlement to the Califomia Labor and Workforce Development Agency ("LWDA") and PAGA

Members.

The PACA Period is from July 29,2022, through May 30,2024.

4. The Court finds, for settlement purposes. that the Class meets the requirements for

certification under California Code of Civil Procedure $ 382 in that: ( l) the Class is so numerous that

joinder is impractical; (2) there are questions of law and fact that are common, or ofgeneral interest,

to the Class, which predominate over any individual issues; (3) Plaintiff s claims are typical of the

claims ofthe Class; (4) Plaintiff and PlaintifFs counsel will fairly and adequately protect the interests

of the Class; and (5) a class action is superior to other available methods for the fair and eflcient

adjudication ofthe controv ersy.

5. The Court appoints, for settlement purposes, Plaintiff Oscar Osorio as Representative

for the Class.

6. The Court appoints, for settlement purposes, the Law Office of Scott Emest Wheeler,

as Counsel for the Class.

-2-

[PROPOSED] PRELIMINARY APPROVAL ORDER OF CLASS ACTION AND PACA SETTLEMENT



I

2

.,

4

5

6

7

8

9

l0

ll
t2

l3

t4

l5

r6

t7

l8

l9

20

2l

22

23

24

25

26

27

28

7. The Parties are ordered to carry out the Settlement according to the terms of the

Settlement Agreement.

8. The Court appoints Phoenix Settlement Administrators ("Phoenix") as the Settlement

Administrator and is ordered to carry out the administration ofthe settlement according to the terms

of the Settlement Agreement.

9. The Court approves as to form and content ofthe Class Action and PAGA Settlement

Notice. The Court finds that the dates selected for the mailing and distribution ofthe Notice Packet

meet the requirements of due process, provide the best notice practicable under the circumstances,

and shall constitute due and sufficient notice to all persons entitled thereto.

10. Ifany Class Member objects to the Settlement Agreement, the objecting party is not

required, either personally or through counsel: I ) to appear at the hearing on the motion for final

approval for that party's objection to be considered; or 2) to file or servej or to state in the objection,

a notice of intention to appear at the hearing on the motion lor Final Approval ofthe Class Settlement.

I l. Phoenix Settlement Administrators, the Settlement Administrator, shall provide notice

to any objecting party of any continuance of the hearing of Plaintifl-s' Motion for Final Approval.

12. The Parties are ordered to carry out the Settlement according to the fbllowing

implementalion schedule:

Event Date

Last day for Defendant to provide the Settlement Administrator
with the Class Information

Last day for Settlement Administrator, Phoenix Settlement
Administrators to mail Class Notice

Last day for Class Members to submit a dispute regarding
Workweeks, Request lor Exclusion, or written Objection

Per Code.

Final Approval Hearing

-)
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Last Day for Plaintiff to file Motion for Final Approval of the
Class Settlement. Attorneys' Fees and Costs and Class
Representative Service Award
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13. The Court finds that the method ofgiving notice to the Class constitutes the best means

practicable ofproviding notice under the circumstances. The Court further finds that the Notice Packet

and the method of giving notice to the Class meet the requirements of California Code of Civil

Procedure $ 382, California Rules of Court, Rules 3.766 and 3.769, and due process under the

Califomia and United States Constitutions, and other applicable law.

14. At the Final Approval Hearing, the Court will consider whether the Settlement should

be finally approved as fair, reasonable and adequate, whether a finaljudgment should be entered, and

whether the payments provided for under the Settlement, including attomeys' fees and costs and class

representative service award, should be finally approved and granted.

15. Pending the Final Approval Hearing, all proceedings in this Action, other than

proceedings necessary to implement the Seftlement and this Order, are stayed.

IT IS SO ORDERED.

DATF,D:
JI.]DGE OF THE SUPERIOR COUR]'
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