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Ortega v. Balesteri Construction, Inc. 
SETTLEMENT ADMINISTRATOR 
PHOENIX SETTLEMENT ADMINISTRATORS 
 
IMPORTANT LEGAL NOTICE  
 
<<FIRST AND LAST NAME>> 
<<ADDRESS>> 
<<CITY AND ZIP CODE>> 

SUPERIOR COURT OF THE STATE OF CALIFORNIA, COUNTY OF MONTEREY 
 Ortega v. Balesteri Construction, Inc., Case No. 23CV003755 

 
 

NOTICE OF PENDENCY OF CLASS ACTION AND PROPOSED 
SETTLEMENT 

 
 
YOU ARE ESTIMATED TO RECEIVE APPROXIMATELY $<<EstimatedAward>> 
THROUGH THIS SETTLEMENT.   
 

 
To:  All current and former non-exempt employees of Defendant who were employed in the State of 

California at any time between November 16, 2019, and November 16, 2023 
 

 
PLEASE READ THIS NOTICE CAREFULLY.  YOUR RIGHTS MAY BE AFFECTED. 
YOU MAY BE ENTITLED TO RECEIVE MONEY FROM THIS PROPOSED SETTLEMENT. 
 
TO RECEIVE YOUR SHARE, YOU DO NOT NEED TO DO ANYTHING. 

This Notice is Court-approved. This is not a solicitation from an attorney. 
 
1. WHY DID I GET THIS NOTICE? 
 

You received this Notice because a proposed settlement (the “Settlement”) has been 
reached in the class action lawsuit entitled Ortega v. Balesteri Construction, Inc., Case No. 
23CV003755 (hereinafter referred to as the “Action”). Defendant has agreed to pay a total of 
$82,500.00 (the “Gross Settlement Amount”) to settle all class claims arising out of the Action. 
There was a hearing on [INSERT PRELIMINARY APPROVAL DATE] in the Superior Court 
of the State of California for the County of Monterey, at which time Judge Thomas W. Wills 
preliminarily approved the Settlement as being fair and reasonable to the members of the Class. 

 
The Notice explains the nature of the Action, the general terms of the proposed 

Settlement, and your legal rights and obligations.  To obtain more information about the 
Settlement, including information about how you can see a copy of the Settlement Agreement, 
see Section 17, below. 
 
2. WHAT IS THE ACTION ABOUT? 

 
This Action was originally filed in Monterey County Superior Court on November 16, 

2023.  The operative Complaint alleges claims on behalf of Plaintiff Leonardo Ortega 
(“Plaintiff”) and other similarly situated employees against Defendant Balesteri Construction, 
Inc. (“Defendant”) for: 1) failure to provide meal periods or compensation in lieu thereof; 2) 
failure to provide rest periods or compensation in lieu thereof; 3) failure to pay hourly and 
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overtime wages; 4) failure to comply with itemized employee wage statement requirements; 5) 
failure to pay all wages upon termination; 6) violation of Labor Code § 2802; 7) California Labor 
Code Private Attorneys General Act of 2004; and 8) Unfair Business Practices.  
 

Defendant denies all allegations of wrongdoing and maintains that it complied with all 
applicable laws, rules, and regulations at issue in this litigation. The Court has not ruled on the 
merits of the lawsuit.   

 
3. WHAT IS A CLASS ACTION? 
 

In a class action lawsuit, one or more persons sue on behalf of other people who have 
similar claims.  Leonardo Ortega is the person who is bringing this Action on your behalf and on 
behalf of other similarly situated employees. 

In the Action, the Plaintiff seeks to represent you on a class basis.  A class action allows 
the Court to resolve the claims of all the members of the Class at the same time.  A class member 
is bound by the determination or judgment entered in the case, whether the class wins or loses, 
and may not file his or her own lawsuit on the same claims that were decided in the class action.  
A class action allows one court to resolve all of the issues in a lawsuit for all the members of the 
Class who choose not to exclude themselves from the class. 
 
4. WHO IS INCLUDED IN THE SETTLEMENT CLASS? 
  

All current and former non-exempt employees of Defendant who were employed in the 
State of California at any time during the Class Period (the “Class” or “Class Member(s)”). 

 
The period commencing on November 16, 2019, and ending on November 16, 2023, is 

the “Class Period”.  You are receiving this Notice because Defendant’s records show that you are 
a member of the Class. 

 
In addition, you may also be eligible to receive a payment under the PAGA, California 

Labor Code § 2699 et seq., if you worked for Defendant during the period commencing on 
August 15, 2022, and ending September 28, 2023 (the “PAGA Period”).  If you are a current or 
former non-exempt employee of Defendant who was employed in the State of California at any 
time during the PAGA Period, you are also considered a “PAGA Member.”   

 
 
5. WHY IS THERE A SETTLEMENT? 
 

The Court did not decide in favor of Plaintiff or Defendant. Plaintiff thinks he could have 
won at trial.  Defendant thinks it could have won at trial.  But there was no trial.  Instead, the 
parties agreed to a settlement.  That way, they avoid the cost of litigation, and the individuals 
potentially affected will get compensation.  Plaintiff and Plaintiff’s counsel (“Class Counsel”) 
believe the Settlement is a fair and reasonable compromise that is in the best interests of the 
Class. 
 
6. WHAT ARE THE TERMS OF THE SETTLEMENT? 
 

As stated above, Defendant has agreed to pay a total of $82,500.00 to settle all claims 
arising out of the lawsuit.  Subject to the Court’s approval, the Gross Settlement Amount will be 
used as follows: (1) attorneys’ fees for Class Counsel not to exceed $25,000.00; (2) attorneys’ 
costs/expenses not to exceed $5,000.00; (3) a “service award” to Plaintiff as the Class 
Representative not to exceed $2,500.00; (4) settlement administration costs not to exceed 
$5,000.00; and (5) PAGA penalties to be paid to the California Labor & Workforce 
Development Agency (“LWDA”) and PAGA Members, which are estimated to be $2,500.00.  
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The amount of money remaining after all of these payments (the “Net Distribution Fund”) will 
be distributed to Class Members who do not opt out of the Settlement (the “Participating Class 
Members”).  

 
Participating Class Members who do not opt out will each receive a payment (“Individual 

Class Payment”) representing their pro-rata share of the Net Distribution Fund, based upon the 
number of workweeks worked during the Class Period. 

  
Based on Defendant’s records, the number of workweeks you worked during the Class 

Period is <<Workweeks>> and your estimated Individual Class Payment is 
$<<EstimatedClassAward>>.  One-third (1/3) of the Individual Class Payment will be 
considered wages and will be reported on an IRS Form W-2, one-third (1/3) will be considered 
interest, and one-third (1/3) will be considered penalties.  The amounts classified as interest and 
penalties will be reported on an IRS Form 1099 misc., if applicable. 

 
In addition, you may also be eligible to receive a payment under the PAGA, California 

Labor Code § 2699 et seq., if you are also a “PAGA Member,” as defined above.   
 
Individual payments under the PAGA will be paid to PAGA Members on a pro-rata 

basis, based on the number of weeks each PAGA Member worked during the PAGA Period.  
Defendant’s records indicate that you worked a total of <<Weeks>> during the PAGA Period.  
Based on that, your individual share of the PAGA penalties (or “Individual PAGA Payment”) is 
$<<EstimatedPAGAAward>>. 

 
Any questions regarding your workweek count or the amount of your Individual Class 

Payment or Individual PAGA Payment should be directed to the Settlement Administrator at the 
address listed in Section 17 below.   
 
7. WHAT DO I NEED TO DO TO RECEIVE A SETTLEMENT PAYMENT? 
 
 You do not need to do anything to participate in the Settlement.  You will receive your 
Individual Class Payment and/or Individual PAGA Payment from this Settlement in or around 
[INSERT DATE] if the Court approves the Settlement and no written objections or appeals are 
filed.  Class Counsel has been appointed and approved by the Court, and Class Counsel will 
represent you unless you choose not to participate in the settlement. 
 
 Upon receipt of your settlement check, it will be your responsibility to cash the check 
before the expiration date of the check (180 days from the check’s issuance).  You will not be 
retaliated against for cashing the settlement check.  Checks that are not cashed or negotiated 
within 180 days from the date of issuance of the check will become void and be transmitted to 
the following non-profit chosen by the Parties: CASA of Monterey County. 
 
8. HOW DOES THE SETTLEMENT AFFECT MY RIGHTS? 
 

After the Court has approved the Settlement, each Participating Class Member, as well as 
their spouses, heirs, executors, administrators, trustees, and/or permitted assigns, will release the 
Released Parties from any and all Settled Class Claims arising during the Class Period.   

 
The Released Parties consist of: 
 

Balesteri Construction, Inc., and all of their past and present 
affiliated entities, parents, subsidiaries, owners, officers, 
shareholders, executives, managers, and employees (“Released 
Parties”). 
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The Settled Class Claims are as follows: 
 

all causes of action that were pled or could have reasonably been 
pled based on the factual allegations and/or causes of action alleged 
in the “First Amended Complaint for Damages, Penalties and 
Injunctive Relief” in the Lawsuit during the Class Period, including 
causes of action for: (i) failure to provide meal periods (Labor Code 
§§ 226.7 and 1198); (ii) failure to provide rest periods (Labor Code 
§§ 226.7 and 1198); (iii) failure to pay hourly and overtime wages 
(Labor Code §§ 1194 and 1198); (iv) failure to comply with itemized 
employee wage statement requirements (Labor Code §§ 226, 1174, 
and 1175); (v) failure to pay all wages upon termination (Labor 
Code §§ 201, 202, 203); (vi) violation of Labor Code § 2802; and 
(vii) violation of Business & Professions Code §§ 17200, which are 
premised on the violations described above (“Settled Class 
Claims”). 

 
If you are a member of the Class and you do not elect to properly opt out of the 

Settlement, you will be deemed to have entered into this release and to have released the above-
described Settled Class Claims.  If the Settlement is approved by the Court and becomes final, 
you will release the Settled Class Claims.  If the Settlement is not approved by the Court or does 
not become final for some other reason, the litigation will continue. 

 
In addition, PAGA Members will release the Released Parties from any and all Settled 

PAGA Claims arising during the PAGA Period.   
 
The Settled PAGA Claims are as follows: 
 

all claims for civil penalties pursuant to PAGA that were alleged, or 
could have been alleged, based on the facts stated in the “First 
Amended Complaint for Damages, Penalties and Injunctive Relief” 
and/or any PAGA Notice submitted to the LWDA for civil penalties 
under the PAGA, including claims premised on alleged violations 
of Labor Code §§ 201-204, 208, 216, 223, 226, 226.7, 233, 510, 512, 
558, 1174, 1194, 1197-1199, 2698 et seq., 2699(f) and (g), 2802 
(“Settled PAGA Claims”).  This release shall apply to claims arising 
during the PAGA Period. 

 
9. WHAT IF I DON’T WANT TO PARTICIPATE IN THIS SETTLEMENT? 
 

If you do not want to be bound by the terms of the Settlement, you may submit a Request 
for Exclusion (“opt out”) by sending written notice of your intention to opt out to the Settlement 
Administrator, at the address listed below:   

 
Ortega v. Balesteri Construction, Inc. Class Action Lawsuit 
c/o Phoenix Settlement Administrators 
[INSERT ADDRESS] 

The Request for Exclusion must be in writing and include (1) the full name and current 
address of the person seeking exclusion; (2) last four digits of his/her Social Security number, (3) 
a statement that the individual requests exclusion from the Class and does not wish to participate 
in the Settlement; and (4) the signature of the person seeking exclusion.  Any person who opts 
out will not be affected by the terms of the Settlement, except as it pertains to the PAGA claims.  
Any opt-out request must be postmarked no later than [INSERT DATE]. 
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If you are also a PAGA Member, you may not exclude yourself from the Settled PAGA 
Claims regardless of whether you submit a valid “opt-out” request. 

 
PAGA claims are brought on behalf of the State of California by an employee who has 

been given permission by the State of California to litigate on its behalf.  Any settlement of 
PAGA claims, once approved, is binding on the State and forecloses future lawsuits by the State 
(or other employees acting on its behalf) that seek PAGA civil penalties for the settled alleged 
violations.  Thus, because the claim for PAGA civil penalties belongs to the State and not 
individual employees, there is no mechanism for employees to exclude themselves from the 
settlement of the Settled PAGA Claims.  As such, you will still receive an Individual PAGA 
Payment and be bound by the Settled PAGA Claims if you are a PAGA Member. 

 
If you submit a timely and valid Request for Exclusion, you will no longer be a member 

of the Class, and you will not be eligible to receive an Individual Class Payment or object to the 
terms of the Settlement.  However, you will not be bound by the release of Settled Class Claims 
described above, and you may pursue any claims you may have, at your own expense, against 
Defendant. 
 
10. WHAT IF I WANT TO OBJECT TO THIS SETTLEMENT? 
 
 If you do not opt-out of the Settlement by submitting a valid and timely request for 
exclusion as outlined in Section 9 above, you may object to any of the terms of the Settlement 
before the Final Approval Hearing.  Failure to take the steps below will be deemed a waiver of 
your objections.  If the Court rejects your objection, you will still be bound by the terms of the 
Settlement and you will also receive an Individual Class Payment.  To object, you must mail 
your written objection to the Settlement Administrator at the below address within 45 days from 
the mailing of this Notice or appear at the Final Approval Hearing to state your objection. 
 

Ortega v. Balesteri Construction, Inc. Class Action Lawsuit 
c/o Phoenix Settlement Administrators 
[INSERT ADDRESS] 

 
Your written objections must state (1) your full name and current address; (2) the name 

and case number of this lawsuit: Ortega v. Balesteri Construction, Inc., Case No. 23CV003755; 
(3) the specific reason(s) for the objections; (4) any and all evidence and supporting papers 
(including, without limitation, all briefs, written evidence, and declarations) to be considered by 
the Court; and (5) a statement as to whether you wish to appear at the Final Approval Hearing 
and be heard in support of, or in opposition to the Settlement. 
 

IF YOU DO NOT TIMELY MAKE YOUR OBJECTION OR APPEAR AT THE 
FINAL APPROVAL HEARING, YOU WILL BE DEEMED TO HAVE WAIVED ALL 
OBJECTIONS.   
 
11. WILL THE NAMED PLAINTIFF BE COMPENSATED FOR BRINGING THIS 

LAWSUIT? 
 
 Plaintiff will request a service award of $2,500.00 for his services as the Class 
Representative and for his efforts in bringing the Action.  The Court will make the final decision 
as to the amount to be paid to Plaintiff. 

 
12. DO I HAVE A LAWYER IN THIS CASE? 

 
Yes.  The Court decided that the law firm of Fitzpatrick & Swanston, which represents 

the Plaintiff, is also qualified to represent you and all Class Members.  You will not be charged 
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for these lawyers.  The law firm is referred to as “Class Counsel.”  If you want to be represented 
by your own lawyer, you may hire one at your own expense. 

 
The contact information for Class Counsel is as follows: 
 

B. James Fitzpatrick, Esq. 
Alison L. Baker, Esq. 
FITZPATRICK & SWANSTON  
555 S. Main Street 
Salinas, CA 93901 
Telephone: (831) 755-1311 

 

If you have questions about the case or the Settlement, you should contact Class Counsel. 
 
13. HOW WILL THE LAWYERS BE PAID? 
 

Class Counsel will be requesting from the Court attorneys’ fees not to exceed $25,000.00 
and reimbursement of litigation costs not to exceed $5,000.00.  These fees will serve to 
compensate Class Counsel for their efforts in achieving the settlement for the benefit of the Class 
and for their risk in undertaking this representation on a contingency basis.  Class Counsel has 
already spent many hours investigating this case, reviewing payroll and time records information 
provided by Defendant, researching the Class’s claims, and negotiating this settlement for the 
Class.  They will incur additional hours overseeing the final approval and implementing the plan 
of distribution.   

14. WHAT IS THE FINAL APPROVAL HEARING? 
 
 The Court has preliminarily approved the Settlement and will hold a hearing to decide 
whether to give final approval to the Settlement.  The purpose of the Final Approval Hearing will 
be for the Court to determine whether the Settlement should be approved as fair, reasonable, 
adequate, and in the best interests of the Class; to consider the award of attorneys’ fees and 
expenses to Class Counsel; and to consider the request for a service award to the Named 
Plaintiff. 
 
15. WHEN AND WHERE IS THE FINAL APPROVAL HEARING? 

 
The Court will hold the Final Approval Hearing on [INSERT DATE] at [INSERT TIME] 

a.m., in Department 15 of the Superior Court of the State of California for the County of 
Monterey, 1200 Aguajito Road, Monterey, California 93940 (“Final Approval Hearing”). 

 
The Final Approval Hearing may be continued without further notice to the Class 

Members.  It is not necessary for you to appear at the Final Approval Hearing unless would like 
to.  However, you have the right to attend the Final Approval Hearing and be represented by 
your own counsel at your own expense.  If you plan to attend the Final Approval Hearing, you 
may contact Class Counsel to confirm the date and time.  If the Settlement is not approved by the 
Court or does not become final for some reason, the Action may continue to trial. 

16. MAY I SPEAK AT THE FINAL APPROVAL HEARING? 
 
 At the hearing, the Court will be available to hear any objections and arguments 
concerning the Settlement.  You may attend, but you do not have to attend.  You may speak at 
the Final Approval Hearing if you have not chosen to opt-out from the Settlement. 
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17. HOW DO I GET MORE INFORMATION? 
 
 To see a copy of the Joint Stipulation and Settlement Agreement of Class Action and 
PAGA Claims (which defines the capitalized terms used in this Notice and provides a brief 
summary of what has happened in the Action), the Court’s Preliminary Approval Order, Class 
Counsel’s application for attorneys’ fees and costs, the Complaints and other filed documents 
related to Plaintiff’s lawsuit and this Settlement, you may view all such files at the Clerk’s office 
at the Superior Court of the State of California for the County of Monterey, 1200 Aguajito Road, 
Monterey, California 93940. 
 

IF YOU NEED MORE INFORMATION OR HAVE ANY QUESTIONS, you may 
contact the Settlement Administrator at the address and telephone number listed below.  Please 
refer to the Balesteri Construction, Inc. Class Action Settlement. 

 
Ortega v. Balesteri Construction, Inc. Class Action Lawsuit 
c/o Phoenix Settlement Administrators 
[INSERT ADDRESS] 
[INSERT TOLL-FREE NUMBER] 

 You may also contact the attorneys for the Class; see Section 12.  
 
18. WHAT IF MY INFORMATION CHANGES? 
 

It is your responsibility to keep a current address and telephone number on file with the 
Settlement Administrator, to ensure receipt of your Individual Class Payment and/or Individual 
PAGA Payment and applicable tax forms if the settlement is given final approval by the Court.  
If you change your mailing address, you should promptly contact the Settlement Administrator 
and provide the Settlement Administrator with your new address and contact information. 

 
DO NOT ADDRESS ANY QUESTIONS ABOUT THE SETTLEMENT OR THE 

LITIGATION TO THE CLERK OF THE COURT OR THE JUDGE. 
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